
A S ANYONE EXPERIENCED 
in change-order negotiations 
knows very well, one of the cen-

tral issues between the parties is the 
extent to which a contractor will re-
lease its claims for events arising out 
of, or related to, the change order. 
Generally, owners want broad releases, 
and contractors want narrow releases. 
Some form of release ultimately gets 
incorporated into the change order, 
and if the parties are later at odds over 
a future issue, they will debate wheth-
er the contractor’s rights to claim for 
that issue are covered by the release. 

What does a court consider in de-
ciding whether a release is effective? 
This month’s case, Meridian Engineer-
ing Company v. U.S., offers some helpful 
guidance on the subject. 

The Facts
The dispute involved a September 2007 
contract between the U.S. Army Corps 
of Engineers and Meridian Engineer-
ing Company for the construction of a 
fl ood-control project in Nogales, Arizo-
na. The project was troubled by delays 
caused by a variety of factors, including 
the Corps giving Meridian electron-
ic drawings and survey fi les later than 
planned. One of the major problems 
was that the project experienced sub-
stantial fl ooding. Between late June and 
mid-December 2008, which included 
the monsoon season, there were appar-
ently 14 fl ood events, with the site at 
one point experiencing fl ooding for 47 
days during a 54-day period. 

The Corps and Meridian executed 
several contract modifi cations to ad-
dress a number of project issues. Each 
modifi cation contained language that 
purported to have Meridian broadly 
releasing its rights to bring additional 
claims. However, the parties did not 
resolve all project issues, particularly 
those relative to the costs associated 
with the 2008 fl oods.

In April 2010 Meridian submit-
ted a request for equitable adjustment 

(REA) to the Corps, including a claim 
for approximately $900,000 related 
to the 2008 fl oods. The Corps never 
agreed to the REA, which led Meridian 
to fi le suit with the U.S. Court of Fed-
eral Claims (CFC) in 2011.

The litigation history between the 
parties is long and complicated. There 
were two trials before the CFC, and 
Meridian did prevail on some of its 
claims. However, the CFC ruled against 
Meridian on its claim related to the 

2008 fl oods, fi nding that the claim was 
barred by the defense known as “ac-
cord and satisfaction.” The Corps had 
argued that this defense should apply 
because of the releases that were part of 
two specifi c contract change orders. 

Meridian appealed to the U.S. Court 
of Appeals for the Federal Circuit, 
which concluded that the CFC’s analy-
sis of the accord and satisfaction de-
fense was insuffi cient. It stated that the 
CFC had to consider whether the par-
ties intended to have the fl ood claims 
released. The Federal Circuit remand-
ed the case to the CFC for consideration 
of these issues.

The Decision
In redeciding the case based on guid-
ance and instruction from the Federal 
Circuit, the CFC focused on wheth-
er the subject matter of the modifi -

cations involved the fl ood damages 
and whether the parties had come to a 
“meeting of the minds” that the releas-
es established in those modifi cations 
“constituted full and complete satisfac-
tion of all obligations and liabilities” 
for all fl ood-related claims.

The two modifi cations at issue in-
volved the Corps’s addition of a new 
access ramp and delays pertaining to 
the late electronic drawing and survey 
fi les. The relevant portion of the release 

language stated:
It is further understood and 

agreed that this adjustment 
constitutes compensation in 
full on behalf of the Contrac-
tor and its Subcontractors 
and Suppliers for all costs and 
markups directly or indirect-
ly attributable for the change 
ordered, for all delays related 
thereto, for all extended over-
head costs, and for perfor-
mance of the change within 
the time frame stated.

On the basis of the guidance 
given to it by the Federal Circuit, 
the CFC concluded that the sub-

ject matter of these modifi cations only 
related to the specifi c costs associated 
with the new access ramp and the sur-
vey drawing delays and did not cover 
the fl ood damage claims. It found that 
the fl oods were “too attenuated from 
the access ramp and survey delays to be 
within the subject matter of these re-
leases.” The CFC was infl uenced by the 
fact that both modifi cations predated 
a signifi cant portion of the days when 
the site experienced fl ooding. 

The CFC also rejected the Corps’s 
request for a broader reading of the re-
lease language. The Corps argued that 
the fl ood damages were suffered as “an 
indirect result” of the delays from the 
items in the modifi cations, in part be-
cause these other delays forced Me-
ridian to work during the extended 
monsoon season. The CFC found this 
argument unpersuasive because there 
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were many delays that pushed the proj-
ect into the monsoon season, not just 
the items from the two modifi cations. 

In considering the meeting of the 
minds question, the CFC also agreed 
with Meridian. There was evidence 
that both parties had considered the 
merits of the fl ood damage claims after 
the execution of the two modifi cations. 
Among other things, the CFC noted 
that the Corps, in response to Merid-
ian’s REA, internally circulated a draft 
modifi cation recognizing the partial 
merit of the fl ood-event claim. “While 
this modifi cation was never issued, and 
although Meridian did not learn of 
this document until discovery … the 
draft of this document and its internal 
circulation are enough to show contin-
ued consideration by the Corps of Me-
ridian’s claim.”

The Analysis
It is hard to imagine, based on what 
is reported in this decision, how the 
CFC found that there was an accord 
and satisfaction in the fi rst place and 
why it needed the Federal Circuit to 

explain how to analyze this situation. 
The discrete subject matters of each 
modifi cation seemed quite clear, and 
the release language did not broaden 
the subject matter to other issues (such 
as the fl ood events). The result might 
have been different if, for example, 
there had been contract modifi cations 
that “rolled up” a number of contest-
ed claims. Had there been, the owner 
could have argued that the negotia-
tions specifi cally contemplated releas-
ing a broader swath of claims. No such 
negotiations were identifi ed in the 
opinion.  

Because the CFC fi nally reached the 
best possible conclusion for the engi-
neering fi rm—that the releases were 
not valid—Meridian was awarded vir-

tually the entire amount of its 
damages, plus interest. 

However, as is often the case 
with disputes that go through 
litigation, it is worth consider-
ing this question: Was this really 
a victory? Almost 10 years of liti-
gation (including three trials and 
an appeal) and the presumably 

substantial attorneys’ fees point to the 
answer.    CE
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and contractors want 
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