
 One of the most important 
milestones in construction con-
tracts is the date of substantial 

completion. Contracting 101 tells us 
that parties should clearly and expressly 
define their respective rights, duties, and 
obligations so that there is no ambiguity 
on this point. But what happens when 
the contract definition can have more 
than one meaning? A California appel-
late court recently grappled with wheth-
er to rely on the parties’ substantial com-
pletion definition and date as the start of 
the limitations period, ultimately decid-
ing a lack of clarity meant it could not. 

The Case
The disputes in Hensel Phelps Constr. 
Co. v. Superior Court of San Diego County 
arose when Hensel Phelps entered into 
a prime contract with the owner and 
developer of a mixed-use project in San 
Diego. The parties used a modified ver-
sion of a construction contract pub-
lished by the American Institute of Ar-
chitects (AIA). The project, a residential 
condominium tower, would eventually 
be managed and maintained by Smart 
Corner Owners Association, who was 
not a party to the original contract.

The contract obligated Hensel 
Phelps to achieve substantial comple-
tion within a certain time period. The 
substantial completion date is defined 
in the contract as: “that stage in the 
progress of the Work” when five events 
occur: (1) the work is sufficiently com-
plete so that the building can be used 
for its intended purpose, (2) a tempo-
rary certificate of occupancy has been 
issued with no material conditions, (3) 
all utilities have been properly installed 
and approved by the utility companies, 
(4) the architect has issued its certificate 
of substantial completion, and (5) the 
contractor has certified that all remain-
ing work (“as mutually determined by 
contractor, architect, and owner”) will 
not interfere with the owner’s use or en-
joyment of the project and is capable 
of being completed within 60 days af-

ter the architect issues the certificate of 
substantial completion. 

The contract further describes that 
substantial completion will only have 
occurred when all “designated or re-
quired governmental inspections and 
certifications have been made.”

The project architect signed a cer-
tificate of substantial completion on 
May 24, 2007. The certificate was also 
signed by the owner’s representative 
and countersigned by Hensel Phelps, 
acknowledging that the punch list at-
tached to the certificate would be com-
pleted in 60 days.

The City of San Diego granted a 
temporary certificate of occupancy and 

began to perform required inspections. 
The project passed final alarm, sprin-
kler, and underground inspections in 
late June 2007. However, it failed its 
final electrical inspection in early July 
and did not pass the final structural in-
spection until July 17. Notwithstand-
ing this, the owner recorded a notice 
of completion on July 10, and the City 
of San Diego began issuing certificates 
of occupancy for 24 individual condo-
miniums on July 6.

Fast-forward 10 years to July 6, 
2017, when Smart Corner provided 
notice to Hensel Phelps of a construc-
tion defect claim. The notice identified 
numerous alleged defects in the project 
windows, doors, railings, private decks, 
waterproofing, concrete, bathtubs and 
showers, plumbing, venting, roof, and 

parking structure. Hensel Phelps de-
clined to participate in an alternative 
dispute resolution. So Smart Corner 
sued for construction defects. Hensel 
Phelps sought a ruling from the court 
that the claim was barred by a 10-year 
statute of repose.

The statute of repose was enacted in 
California (as in most states) as an abso-
lute outside date after which no claims 
can be brought against any party on a 
project. The California statute provides 
that the 10 years starts from the earliest 
of: (1) the passing of final inspections, (2) 
the recordation of final completion, (3) 
the date of occupancy, or (4) one year af-
ter termination or cessation of the work. 

Hensel Phelps argued that the clock 
began to run on Smart Corner’s claims 
on May 24, 2007, when the project ar-
chitect issued its certificate of substantial 
completion under the contract. Smart 
Corner first argued that Hensel Phelps 
could not apply the contract’s definition 
of substantial completion to the stat-
ute. Second, it argued that even if the 
contract definition were to trigger the 
statute, there was a factual dispute as to 
whether the contractual definition was 
satisfied on the date of the certificate.

The trial court denied Hensel Phelps’s 
motion for summary judgment, finding 
no case law to support its argument that 
the AIA contractual definition begins the 
running of the 10-year clock on the stat-
ute of repose. Moreover, the court was 
concerned that several important inspec-
tions had not yet been completed until 
well after the certificate of substantial 
completion was issued.

The Appeal
Hensel Phelps challenged the trial 
court’s decision on appeal. It argued 
that AIA contracts are widely used and 
respected in the construction industry 
and that the substantial completion date 
is a very important concept—under-
stood by all project participants. Hensel 
Phelps cited the use of AIA certificates of 
substantial completion dating to 1963. 
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The appellate court  
was not persuaded 
that the parties’ 
definition or the 
certificate should 
trigger the statutory 
limitations period.
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Importantly, Hensel Phelps argued 
that without reliance on the contrac-
tual defi nition of substantial comple-
tion—or the executed certifi cate—it 
would be impossible for contractors 
to ever have objective or verifi able cer-
tainty as to when substantial comple-
tion occurs for purposes of the statute.

The appellate court was not per-
suaded that the parties’ defi nition 
or the certifi cate should trigger the 
statutory limitations period in the 
California code. It stated that while 
the certifi cate may be considered as 
part of the evidence, “[t]he date of 
substantial completion is an objective 
fact about the state of construction 
… to be determined by the trier of 
fact.” The court determined that the 
contractual date should not govern, 
as it is not refl ected or mentioned in 
the California code.Instead, the court 
declared that parties to a construc-
tion contract should “not arrogate to 
themselves the ability to conclusively 
determine when the statutory limita-
tions period begins to run.”

The Analysis
Ultimately, this decision underscores 
that the triggering of substantial 
completion—and hence statutes of 
limitation and repose—must be de-
termined on a case-by-case basis in 
California. The court was not inclined 
to issue what it considered a bright-
line rule that a signed certifi cate of 
substantial completion conclusively 
establishes the date for purposes of 
commencement of the statute. Nota-
bly, and not surprisingly, the Associ-
ated General Contractors of Ameri-
ca fi led an amicus brief in support of 
Hensel Phelps, but to no avail. 

For some readers, it may be diffi -
cult to imagine that an executed AIA
certifi cate of substantial completion 
could mean anything but a fi nite date 
on which all parties agreed an event 
occurred. But the appellate court con-
sidered the contractual standard as too 
dependent on the “judgment and dis-
cretion of the owner.” Ironically, how-
ever, that is precisely the party who 
elected to fi le suit beyond the date of 
the architect’s certifi cate.  

From the court’s perspective, not ev-
ery project is going to involve the use 

of a standard form, so it did not want 
to rule that contractual defi nitions will 
govern the running of the statute. It 
remains to be seen if private parties in 
California will now modify contract 
language to stipulate the substantial 
completion date for purposes of the 
state’s statute of repose. CE
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