
MECHANIC’S liens are an 
important risk-manage-
ment tool for entities pro-
viding services or materi-

als on construction projects. In essence, 
an entity that has not been paid for its 
work can put a lien on the owner’s prop-
erty to secure the amount that it claims 
is due. The fi ling of the lien will often 
trigger payment or start the legal pr o-
cess for contested payments. If payment 
is not ultimately made, the lien claim-
ant has the right to enforce the lien by 
moving the court to sell the property 
and getting its money from the sale. 

While the public policy and ba-
sic concepts behind mechanic’s liens 
are universal throughout the coun-
try, every state has a different statuto-
ry mechanism to address liens. These 
statutes govern who is entitled to a 
lien, when and how a lien is to be fi led 
or recorded, what information must be 
provided, what notices must be given, 
and how to protect or enforce the lien 
rights. This month’s case, Iliescu v. Step-
pan, involves an interpretation of Ne-
vada’s lien statute in the context of an 
architect’s right to make a lien claim. 

The Case
Iliescu, as property owner, agreed to 
sell four unimproved lots to Consol-
idated Pacifi c Development (CPD) 
for $7 million under a land purchase 
agreement. CPD intended to develop 
the land and construct a $180-mil-
lion high-rise, mixed-use project 
named Wingfi eld Towers. CPD’s affi li-
ate, BSC, negotiated with the archi-
tecture fi rm Fisher Friedman Associ-
ates to design Wingfi eld Towers. Mark 
Steppan, AIA, an employee of Fisher 
Friedman Associates, was licensed in 
Nevada and the architect of record.

Steppan sent an initial proposal to 
BSC that outlined his design services 
and compensation. In order to begin 
the design work, Steppan and BSC en-

tered into a “stop-gap” agreement that 
called for Steppan to bill hourly until an 
agreement could be signed. The parties 
ultimately entered into an agreement 
based on an American Institute of Ar-
chitects (AIA) template for about $10 
million; compensation was based on 
percentages of completion for the vari-
ous phases of design services. Steppan 
was to receive 20 percent of the total fee 
(roughly $2 million) upon completion 
of the schematic design phase. 

Steppan completed the schematic 

design, and BSC was able to use those 
schematics to secure the required en-
titlements and project approval from 
the Reno City Planning Commis-
sion and the Reno City Council. But 
the project never went any further, as 
fi nancing was not obtained. Conse-
quently, the escrow for the land sale 
never closed and no physical improve-
ments were made to the property. 

For reasons not explained in the de-
cision, BSC failed to pay Steppan. This 
prompted him to record a mechanic’s 
lien on the property, which was still 
owned by Iliescu. When Iliescu tried 
to have the lien released, Steppan fi led a 
lawsuit to enforce it. Iliescu fi led a mo-
tion to invalidate the lien on the basis of 
Steppan’s failure to send Iliescu a prelien 
notice, as required under Nevada’s lien 
statute. Steppan argued that the prelien 
notice was not required because Iliescu 
had actual notice of the performance of 
his architecture services. 

The district court agreed with Step-

pan and entered an order granting 
Steppan’s mechanic’s lien. It concluded 
that Iliescu had actual notice, citing, 
among other things, the fact that Ilies-
cu had viewed the architectural draw-
ings and attended meetings in which 
the design team presented the draw-
ings. Iliescu appealed to the Supreme 
Court of Nevada, which ultimately 
overturned this ruling. 

The Appeal
Nevada’s Supreme Court started by 

examining the state’s lien statute. 
It agreed that the statute required 
those who do not have a direct con-
tract with the property owner to 
fi le with the property owner a “no-
tice of right to lien” before actual-
ly fi ling the lien. The court noted, 
however, that this requirement is 
liberally interpreted and that lien 
claimants can overcome the absence 
of a prelien notice by showing “sub-

stantial compliance” with the statute. 
The substantial compliance”standard 
could be met by a claimant by prov-
ing that the property owner had actual 
knowledge of the lien claimant’s work 
and identity and the performance of 
on-site construction on the project.

What troubled the court was that 
the precedent cases in Nevada in 
which substantial compliance was con-
fi rmed had involved the property own-
ers observing physical improvements 
made on the property itself. In this 
case, there were no construction activi-
ties that had taken place as of the time 
of the lien fi ling. Moreover, Steppan’s 
work was being done for BSC, which 
was not the property owner. 

Therefore, the court had to decide 
whether the “actual notice” exception 
for prelien notices should be extended 
to off-site work and services performed 
by an architect for a prospective buyer 
of the property.

The court concluded that under these 
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circumstances the actual notice excep-
tion should not apply, because property 
owners like Iliescu could be prejudiced 
in the absence of a written notice. The 
court found that a property owner like 
Iliescu would be assuming the risk of 
paying for a prospective buyer’s archi-
tectural services on a project that may 
never be constructed. The court was in-
fl uenced by the fact that Steppan’s work 
did not result in any completed im-
provement to the property.

It is noteworthy that the court spe-
cifi cally stated that its analysis of the 
actual notice exception to the Nevada 
lien statute was limited to situations in 
which the lien claimant did not con-
tract directly with the property owner, 
as is the case here. 

In this case, if Steppan had con-
tracted directly with Iliescu, a prelien 
notice would not have been required, 
because Iliescu was aware that Steppan 
was performing work. 

The Analysis
We generally do not write about lien 
cases, as they often involve nuanced 

discussions of state-specifi c lien stat-
utes. But this decision has some in-
teresting elements that readers out-
side of Nevada should be aware of. 

One of the notable aspects of this 
case is that Steppan performed a sub-
stantial amount of work on BSC’s be-
half, and by all accounts appeared to 
have a valid breach-of-contract claim 
against BSC. The case does not indicate 
whether BSC was creditworthy, but 
it is always prudent for companies to 
undertake due diligence on a client’s 
ability to pay before incurring fees as 
high as $2 million. While lien statutes 
are useful as a fi nancial backstop, they 
should never be relied upon as the pri-
mary way to secure payments. This is 
particularly true when design work is 
being performed on a project that is 
dependent upon future fi nancing—
and for someone who does not yet own 
the property. 

The case is also a good remind-
er of how important it is for any lien 
claimant, but particularly a design 
professional, to follow the manda-
tory requirements of the lien statute. 

While Nevada requires that claim-
ants show “substantial compliance” 
with its statute, many other states 
have stricter lien requirements that 
cannot be waived. 

It appears that Steppan could have 
protected his right to lien the property 
by providing a formal prelien notice. 
An hour with a Nevada lawyer who 
understood the lien statute would have 
been an hour well spent.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.     
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 D esign/builders take risks 
when offering lump-sum or 
guaranteed maximum prices. 
Design professionals take on 

a commensurate risk when providing 
input to design/builders for the purpose 
of developing such proposals. Build-
ers expect design consultants to provide 
accurate information for bidding pur-
poses. When that information proves 
wrong, builders are not shy about look-
ing to the designer as a source for recov-
ering the financial impact. In fact, this 
scenario is one of the primary concerns 
that designers have with the design/
build process. 

This month’s case, Valley Paving Inc. 
v. Stanley Consultants Inc., directly ad-
dressed this issue, in which a design/
builder sued its engineer for inaccu-
rate estimated quantities on a high-
way project. It provides an interesting 
perspective of not only the liability ex-
posure of the engineer but also the bur-
den facing a design/builder in pursuing 
claims for proposal-related disputes. 

The Case
The case involved a highway-improve-
ment project owned by the Minne-
sota Department of Transportation 
(MnDOT). Valley Paving, the design/
builder, worked with an engineering 
firm, Stanley Consultants, to devel-
op its bid. Stanley, without a contract, 
and without being compensated for its 
prebid work, calculated the estimated 
quantities for paving, milling, excava-
tion, grading, fill, and other work nec-
essary to complete the project. After 
Stanley completed the estimates, its 
lead engineer informed Valley Pav-
ing that he was “ninety-five percent 
sure” that the estimates were accurate. 

Valley Paving’s bid of $10,234,000 
was $11,705 lower than the next low-
est bid. As such, Valley Paving won 
the award and contracted with MnDOT 
on a guaranteed maximum price basis. 

Once the project was under way, Val-
ley Paving subcontracted with Stanley 
to provide final design engineering ser-
vices. The contract had a warranty pro-
vision that Stanley would “conform to 
current professional engineering prin-
ciples generally accepted as standards 
of the industry.” The contract also had 
notice provisions that required Stanley 
to inform Valley Paving about any er-
rors in MnDOT information that could 
allow Valley Paving to seek a price in-
crease on the contract. 

During the project, Valley Paving’s 
excavation subcontractor required work 
quantities that were far above what 
Stanley had estimated and resulted in 
Valley Paving paying the subcontrac-
tor significantly more than anticipated. 
There were cost overruns in other areas 
of the project too. Valley Paving alleged 
it incurred $911,950 in cost overruns 
on the project. Most of this overrun was 
the result of Stanley’s reliance on errone-
ous information provided by MnDOT in 
the procurement documents. However, 
Valley Paving claimed that $233,000 
in cost overruns resulted from Stan-
ley’s errors. Despite the overruns, Val-
ley Paving made an overall profit on the 
project, somewhere between $100,000 
and $500,000.

Valley Paving sued Stanley, alleging 
it committed professional negligence 
during the proposal phase. In addition, 
Valley Paving claimed that Stanley was 
negligent when it breached the war-
ranty and notice provisions of the con-
tract by failing to notify Valley Paving 
of the cost overruns in a timely manner. 
Stanley counterclaimed for $305,007 
that it was owed under the contract be-
cause Valley Paving had stopped mak-
ing payments to Stanley. 

The district court granted Stanley’s 
summary judgment motion dis- 
missing Valley Paving’s claims and  
granted Stanley’s counterclaim for the 
contract balance owed. Valley Paving 

appealed the decision to the Minnesota 
Court of Appeals.

The Appeal
The appellate court agreed with the 
district court that Valley Paving could 
not pursue a claim for profession-
al negligence against Stanley. How-
ever, it concluded that the district 
court had erred in dismissing Valley 
Paving’s breach of contract claim.

As to the professional negligence 
claim, the appeals court concluded that 
Valley Paving failed to introduce suf-
ficient evidence necessary to establish 
damages. Valley Paving was required 
to show that “but for” Stanley’s alleged 
negligence, it would have made more 
money on the project. In concluding 
that Valley Paving did not meet this 
standard, the court looked to several 
facts. First, Valley Paving did not actual-
ly lose money on the project. Second, had 
Stanley established correct work quanti-
ties, Valley Paving might not have been 
awarded the project altogether, as it 
would not have been lowest bidder. 

Valley Paving argued that if Stanley 
had accurately calculated the work quan-
tities or informed it sooner of MnDOT’s 
inaccurate work quantities, it could have 
revised its bid with MnDOT (for a higher 
profit margin) or withdrawn its bid and 
obtained a higher profit on a different 
project. Moreover, Valley Paving argued 
that with proper notice from Stanley on 
its postbid phase of the work, it could 
have earned greater profits by making 
a claim against MnDOT for an increase 
in the contract price, renegotiating its 
subcontract agreements, or managing 
the project more efficiently. The court 
found all these arguments too specula-
tive to support the claimed damages 
when weighed against a “but for” negli-
gence test. 

However, the appeals court reached 
a different conclusion on the breach of 
contract claim. To prove breach of con-
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tract, Valley Paving needed to show only 
that Stanley’s alleged breach was the 
proximate cause of its damages. As such, 
Valley Paving’s damages needed to re-
fl ect its “expectation damages”—that is, 
damages related to the expectations of 
the parties as established in the contract. 

To support its breach of contract 
claim, Valley Paving provided deposi-
tion testimony from its vice president 
that if Stanley had informed Valley Pav-
ing of the cost overruns in a timely man-
ner, Valley Paving could have been in a 
position to seek a price adjustment from 
MnDOT. In addition, Valley Paving ar-
gued that if it had known about the cost 
overruns earlier, it could have asked the 
subcontractors to revisit their bids or 
found another effi cient way to manage 
the project. Furthermore, Valley Paving 
claims that if it had been provided with 
notice by Stanley, it could have recouped 
some or all the cost overruns. 

This testimony was considered suf-
fi cient to support the breach of contract 
claim. Since Valley Paving provided a 
precise calculation of the total amount 
of the cost overruns and provided proof 

of a reasonable basis for those damag-
es, the claim should not have been dis-
missed, according to the appeals court. 
The appellate court remanded the case 
back to the district court for an eviden-
tiary hearing on these matters.

The Analysis
Readers can look at this decision from 
both a legal and a practical perspec-
tive. On the legal side, the case ar-
ticulates the very real legal distinc-
tion between contract and tort law in 
terms of proving damages. The same 
facts that would make a tort claim too 
speculative based on a “but for” test  
can support “expectation damages” 
in a breach of contract claim. While 
this may ultimately be left for law-
yers to advocate, engineers should al-
ways remember that proving damages 
is challenging, even when a defendant 
has clearly done something wrong. 

In allowing the contract claim to go 
to trial, the appellate court focused on 
Stanley’s contractual obligation to no-
tify Valley Paving of an “event” that 
might have allowed it to seek a request 

for equitable adjustment with 
MnDOT. It is not clear from the deci-
sion whether Stanley fulfi lled this ob-
ligation. (This will undoubtedly be 
one of the points addressed at trial.) 
But it is a strong reminder for design-
ers working on design/build projects 
to read and understand their contracts. 
This is not something that a typical de-
signer would think about under other 
delivery systems. CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.     
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 Readers may be familiar 
with the concept of copy-
right and patent “troll-
ing”—in which a plaintiff 

brings an infringement claim against 
an allegedly “infringing” party in the 
hope of extracting a settlement. Troll-
ers rely on the fact that defendants 
would prefer to pay modest, nuisance 
settlements rather than be tied up in 
expensive litigation and face the risk 
of adverse court decisions. While this 
practice is well reported in the tech-
nology and pharmaceutical arenas, 
it has not been generally viewed as a 
problem in the construction industry. 

However, no industry is immune 
from the intellectual property threat cre-
ated by trolls, as evident in Design Basics 
LLC v. Lexington Homes Inc. The case not 
only shows the liability exposure faced 
by a home builder when its single-fam-
ily home designs were subject to claims 
of infringement but also the skepticism 
that a federal court and the U.S. Court of 
Appeals for the Seventh Circuit had to-
ward these business practices.

The Case 
The disputes involved a set of plain-
tiffs—Design Basics LLC, Prime De-
signs Inc., and Plan Pro Inc., and 
their affiliates—who claimed rights 
to about 2,700 home designs. They 
sued defendants Lexington Homes 
Inc. and related parties for copyright 
infringement, contending that Lex-
ington built homes that infringed 
on some of Design Basics’ designs.

Design Basics filed a complaint in 
Wisconsin federal court alleging that 
four Lexington home plans infringed 
on four of Design Basics’ plans. After 
discovery, Lexington moved for sum-
mary judgment. According to the 
opinion, Design Basics offered little 
evidence to try to show that Lexing-
ton’s agents had ever seen its plans, 
let alone copied them. Instead, De-
sign Basics offered a declaration stat-

ing in conclusory terms that its plans 
had been “widely disseminated” via 
the firm’s website. Lexington rebut-
ted this testimony by relying on share-
holders’ and employees’ assertions that 
they had never seen the plans at issue 
before the litigation and further iden-
tifying dozens of differences between 
the designs. This was all in an attempt 
to establish that there was no substan-
tial similarity between Design Basics’ 
plans and those created by Lexington. 

The district court granted summary 
judgment for Lexington. It found no 
evidence Lexington had visited Design 
Basics’ website or viewed the designs 
in question. Design Basics appealed 
the decision to the Seventh Circuit.

The Appeal
The appellate court affirmed the low-
er court’s decision in a rather scath-
ing opinion, which began by de-
scribing the challenge for courts 
in “discourag[ing] so-called intel-
lectual property ‘trolls’ while pro-
tecting genuine creativity.” 

As described in the decision, De-
sign Basics had been in the business of 
producing market-ready designs for 
modest single-family homes for sev-
eral decades. In 2009, the company was 
purchased by individuals who conced-
ed that the decision to purchase was in-
fluenced by the potential for profiting 
from copyright infringement cases. In-
stead of a traditional design firm busi-
ness model, one of the principal revenue 
streams for Design Basics was pro-
ceeds from litigation involving claims 
of copyright. According to the opinion, 
Design Basics had been a party to more 
than 100 federal lawsuits, nearly all of 
which involved copyright claims as-
serted by Design Basics. The company’s 
employees were apparently incentiv-
ized to scout out potential copyright 
infringement cases, and they would be 
paid finder’s fees in the form of a per-
centage of the net recovery relating to 

any home plans they located. Design 
Basics filed this lawsuit after identifying 
Lexington home plans that were similar 
to those of Design Basics. The Seventh 
Circuit described this kind of business 
model as “trawling the Internet for in-
tellectual property treasures.” 

In upholding the district court’s de-
cision to grant summary judgment for 
Lexington, the Seventh Circuit noted 
that a plaintiff may prove a copyright 
violation by showing that the defen-
dant had the opportunity to copy the 
original (called access) and that the 
two works were substantially similar. 
It found that Design Basics failed to 
prove either. 

First, the court acknowledged that 
the market for affordable home designs 
is crowded, because opportunities for 
originality are tightly constrained by 
functional requirements, consumer 
demands, and the vast body of simi-
lar designs already available. Indeed, 
the court characterized the architect’s 
copyright in this field as “thin,” such 
that only very close copying of protect-
ed elements is actionable. 

The challenge of proving sub-
stantial similarity is...particu-
larly acute in the market for af-
fordable designs for single-family 
homes, where form follows func-
tion so closely. While it is pos-
sible to design a home that is a 
one-of-a-kind work of art, the 
home designs here do not fit that 
description. They comprise famil-
iar configurations of spaces and 
features, having less in common 
with the work of Frank Gehry or 
Frank Lloyd Wright and more 
with that of William Levitt.

The court noted that while Lexing-
ton’s plans resembled Design Basics’, it 
was only because both sets resembled 
common home designs one might ob-
serve throughout the suburbs of Mil-
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waukee, Chicago, Indianapolis, and 
many other communities. The court 
noted that there are only so many ways 
to arrange a few bedrooms, a kitchen, 
some common areas, and an attached 
garage, so “not every nook and cranny 
of an architectural fl oor plan enjoys 
copyright protection.” The court noted 
that there was likely not any blueprint 
for a single-family home anywhere in 
the country that Design Basics “could 
not match to one of its own designs by 
applying the loose standard of simi-
larity it relies upon here.” The court 
reasoned that copyright law would be 
turned on its head if the infringement 
doctrine were to enable an aggressive 
designer to sue all its competitors and 
bring those claims before juries.

In addition to a lack of substantial 
similarity, the court also found Lexing-
ton did not access the plans, notwith-
standing their availability on the inter-
net. Design Basics argued that because 
it advertises and markets its copyrighted 
works on its website, a reasonable pos-
sibility of access could be inferred. In a 
matter of fi rst impression, the court re-

jected this argument and found more 
persuasive authority from other jurisdic-
tions holding that the access prong is 
not satisfi ed by simply uploading copy-
righted materials to a website. Some-
thing more is needed.

The Analysis
This intriguing case demonstrates 
that the construction industry is not 
immune from unsavory intellectu-
al property claims. While not over-
ly common, we have recently seen 
these kinds of tactics in our own prac-
tices—with generic demand let-
ters being sent to clients threaten-
ing infringement actions based on 
things shown on our clients’ websites. 
As with other intellectual property 
“holdups” (e.g., ransomware), many 
simply give in and pay something to 
avoid the problem. Here, Lexington 
chose to push back and defend itself.

Although this case may be an outlier 
in terms of the plaintiff’s conduct and 
business model, the decision contains 
concrete reminders related to the legal 
burden of establishing infringement of 

copyrighted designs. A plaintiff must 
show that the defendant had an oppor-
tunity to copy the original and that the 
two works were substantially similar, 
permitting an inference that the defen-
dant actually did copy the original. The 
opinion also serves as a reminder that in 
residential construction design, copy-
right infringement claims are particu-
larly diffi cult to prove and will result in 
expensive uphill battles.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.  
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 In the federal procurement 
world, the integrity of the pro-
cess is not only a defining metric, 
it is also the subject of rigorous dis-

agreement. Last year alone, more than 
2,500 bid protests were filed with the 
U.S. Government Accountability Of-
fice (GAO), which is charged with en-
suring that contracting agencies avoid 
even the appearance of impropriety in 
government contracting. The Federal 
Acquisition Regulation (FAR) embodies 
this principle and requires contracting 
officers to identify organizational con-
flicts of interest (OCI) that have the po-
tential to impair a government contrac-
tor’s objectivity or that otherwise may 
result in an unfair competitive process. 

This month, we focus on a recent 
bid protest heard by the GAO, Matter 
of: HBI–GF, JV, where a joint venture 
protested its exclusion from the pro-
curement process on the basis of a find-
ing that its engineer member had an 
OCI, which arose from the engineer’s 
earlier participation in the peer review 
of the design. 

The Case 
The Army Corps of Engineers issued 
a request for proposal (RFP) for heavy 
construction services to complete more 
than 6 mi of cutoff walls at the Herbert 
Hoover Dike embankment at Florida’s 
Lake Okeechobee. The work involved 
the construction of temporary earthen 
work platforms, installation of a cutoff 
wall, performance testing, and site res-
toration. The RFP included extensive 
and detailed technical specifications 
and construction plans for the work. 

The joint venture (JV) of Hayward 
Baker and Gannett Fleming submit-
ted a proposal in response to the RFP. 
Once the Corps received the propos-
als, it notified the JV that its proposal 
potentially violated agency OCI rules. 
The purported conflict arose from Gan-
nett Fleming’s independent external 
peer review of the project’s cutoff wall 

that occurred in the year preceding the 
issuance of the RFP. Gannett Fleming 
participated in the peer review through 
a joint venture with GEI Consultants 
(GF–GEI). In conducting the peer re-
view, GF–GEI reviewed the plans and 
specifications and submitted its com-
ments on the design to the Corps. 

The JV presented arguments to the 
Corps that Gannett Fleming’s peer-
review involvement was not a conflict 
of interest, but the Corps was not per-
suaded. It proceeded to create a com-
petitive range of the most highly rated 
proposals and informed the JV that it 
was being excluded because its propos-
al suffered from an OCI. 

The Protest
The JV protested the Corps’ determi-
nation that it should be eliminated 
from the competition, arguing that the 
Corps failed to meaningfully consider 
relevant information. The JV argued 
primarily that the peer-review process 
was limited in scope, Gannett Flem-
ing’s involvement in the peer review 
was likewise limited in scope, and the 
content of the peer-review report was 
limited to clarifications and refine-
ments of existing construction plans 
and technical specifications. 

The GAO explained that there are 
three types of OCIs: biased ground 
rules, in which a company sets the 
ground rules for a future competition, 
such as writing the specifications that 
competitors must meet; unequal access 
to information, in which a company 
has access to nonpublic information 
through performance of one contract 
that might give it an unfair advantage 
in the competition for a later contract; 
and impaired objectivity, in which a 
company is asked to perform tasks that 
require objectivity, but another role the 
company plays casts doubt on its abili-
ty to be truly objective. In this case, the 
Corps’ decision on the JV’s potential 
OCI was based on biased ground rules.

In determining the existence of an 
OCI based on biased ground rules, 
the GAO articulated that the thresh-
old for determination is whether the 
firm could skew the competition—in-
tentionally or not—in its favor. The 
GAO’s decision noted that it would not 
substitute its judgment for the agen-
cy’s, “absent clear evidence that the 
agency’s conclusion is unreasonable.” 
In fact, the GAO recognized that be-
cause the appearance of an unfair com-
petitive advantage may compromise 
the integrity of the procurement pro-
cess, it was acceptable for a contract-
ing officer’s decision to simply err on 
the side of avoiding the appearance of a 
tainted competition. 

In evaluating the facts of this case, 
the GAO found that the Corps had 
conducted an OCI investigation, doc-
umenting its results in a 15-page 
memorandum. The GAO also found 
that the investigation was based on 
credible and reliable sources, includ-
ing interviews with agency personnel 
involved in the project, a review of GF–
GEI’s peer-review report, the GF–GEI 
contract and task-order scope of work 
for the peer review, a review of the JV’s 
proposal, and a review of the relevant 
FAR provisions and case law.

During the OCI investigation, the 
Corps’ contracting officer found that 
the GF–GEI geotechnical engineer 
involved in the peer-review report 
was also heavily involved in the JV’s 
proposal. Additionally, during the 
peer-review process, GF–GEI person-
nel submitted more than 80 substan-
tive comments on the design, many of 
which were incorporated into the sub-
sequent RFP. As a result, GF–GEI “had 
access which allowed it ‘to possibly, by 
participating in the process of setting 
procurement ground rules, have spe-
cial knowledge … that may skew the 
competition in its favor.’”

The JV argued that nothing in the 
peer-review task-order scope of work 
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called for GF–GEI to recommend alter-
native approaches to the specifi cations 
or plans and that GF–GEI did nothing 
more than request clarifi cations. The 
GAO rejected this argument, fi nding 
that the Corps had reasonably conclud-
ed that Gannett Fleming’s participa-
tion provided an opportunity to shape 
the specifi cations and construction 
plans in its favor. 

For example, the record showed 
that the GF–GEI team questioned the 
Corps’ specifi cation of 4 in. diameter 
core samples, stating that the tooling 
needed to produce such a sample is 
not commonly used by most special-
ty geotechnical contractors and would 
therefore have cost implications. The 
reviewer then recommended a specifi c 
make and model of core drilling tool 
and advised the Corps to consider re-
vising the sample diameter require-
ment to refl ect the recommended tool. 
The Corps concurred with the recom-
mendation. The peer-review report 
also had substantive comments con-
cerning personnel requirements and 
construction and testing methods.

The Analysis
Confl icts of interest often involve 
blurred lines, particularly when so 
many design fi rms are working as part 
of design/build teams and have per-
formed some high-level, preliminary 
assessments of the project’s feasibility 
or design. The GAO’s decision strikes a 
somewhat sympathetic tone for the de-
sign professional: “Although we may 
agree with the protester that GF–GEI’s
recommendations and its overall par-
ticipation in the process of setting the 
specifi cations were of a limited nature 
… even the appearance of an unfair 
competitive advantage may compro-
mise the integrity of the procurement 
process.”

Given that agencies have broad 
discretion to determine the existence 
of an OCI, it is incumbent upon en-
gineering fi rms to understand the 
agency’s ground rules on confl icts of 
interest. Design fi rms performing de-
sign services at early stages of a project 
(like the peer review in this dispute), 
should consider what impact, if any, 
this will have on their future partici-

pation in joint venture relationships. 
In this case, for example, Hayward 
Baker presumably could have teamed 
with another engineer who was not in-
volved in the peer review and avoid-
ed the OCI. While we do not know 
whether they discussed the risk of an 
OCI fi nding before forming the JV, the 
results of this case provide a great les-
son learned for those pursuing federal 
work.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.   
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 Public–private partnership 
(P3) arrangements have be-
come increasingly important 
alternatives for delivering U.S. 

infrastructure projects. While P3s often 
use the familiar design/build contract-
ing method as an element of the de-
livery process, it is often the financing, 
operation, and/or maintenance services 
offered by P3 concessionaires that create 
commercial and administrative com-
plexities for contractors, engineers, and 
others who are involved on the project. 

One of the key issues is how to han-
dle performance and payment bonds. 
Many state P3 statutes are silent on 
whether bonds need to be used and, 
if so, who needs to provide them. As 
a result, concessionaires often pro-
vide their public owners with letters 
of credit and financial guarantees to 
backstop their performance obliga-
tions, as opposed to using the more 
typical federal Miller Act bonds, 
which guarantee the performance of 
contractual duties and the payment of 
subcontractors and material suppliers. 

P3 concessionaires may decide that 
their design/builders should also fur-
nish a letter of credit. While there is 
nothing inherently wrong with using a 
letter of credit in lieu of a performance 
bond, it does raise an important ques-
tion: Who is protecting the interests of 
those who would ordinarily be protect-
ed by a payment bond? After all, pay-
ment bonds are specifically geared to 
enabling unpaid subcontractors or sup-
pliers to appeal to a surety for recourse.

We will not try in this column to 
answer the policy question of whether 
payment bonds should be mandated 
on P3 projects. However, a recent de-
cision in Aztec Engineering Group Inc. et 
al. v. Liberty Mutual Insurance Company 
et al., is of interest because an engineer-
ing firm was successful in recovering 
almost $5 million in unpaid fees from a 
design/builder’s surety on a P3 project.

The Background
The P3 project involved the upgrade 
of approximately 21 mi of Indiana 
State Road 37. Construction began in 
2014 and is still ongoing. A P3 agree-
ment was enacted between the Indiana 
Finance Authority and the developer, 
I-69 Development Partners LLC. The 
developer then entered into a design/
build contract with an entity that later 
assigned its rights to the Spanish firm 
Isolux-Corsán. The Spanish firm Az-
tec-TYPSA Group agreed to perform 
the design work under an engineer-
ing services agreement (ESA) with the 
design/builder. A payment bond was 
issued in the amount of $15,350,000 
on behalf of the design/builder by a 
number of sureties. The bond express-
ly incorporated, by reference, the de-
sign/build contract, but not the ESA.

The ESA required Aztec to submit 
an application for payment each month 
with supporting documentation, and 
the design/builder was required to ei-
ther approve the application for pay-
ment or issue a written deficiency no-
tice to Aztec establishing specifically 
any items the design/builder refused to 
approve. The design/builder was to pay 
all undisputed amounts within 60 days 
of receiving an acceptable application 
for payment, and if it failed to do so, it 
would be in breach of the ESA. 

The design/builder accepted al-
most all the invoices but disputed all 
of some and parts of others. It failed to 
pay some of the undisputed items on 
applications for payment beginning 
in April 2015. Aztec issued notices of 
default pursuant to the ESA for the un-
paid items that the design/builder had 
not disputed in a timely manner. After 
continuing to work on the project and 
not receiving payment, Aztec stopped 
working in June 2016. Aztec submit-
ted a claim and ultimately sued the 
sureties for these undisputed amounts, 
which totaled $4,679,370.

The Litigation
The sureties first tried to force Aztec 
into arbitration, arguing that Aztec’s 
claim was governed by the arbitration 
clause in the ESA, which stated: that “[a]
ny Dispute ... shall be finally resolved 
by binding arbitration.” Aztec asserted 
that the sureties could not rely on the 
arbitration clause in the ESA because 
the sureties’ duty to pay the invoices 
arose under the bond, which incorpo-
rated the design/build contract. And 
neither the bond nor the design/build 
contract had an arbitration provision. 
The court rejected the sureties’ mo-
tion and directed them to answer Az-
tec’s complaint. This prompted Aztec 
and the sureties to file cross motions for 
summary judgment on several issues. 

The sureties first asserted that the 
payment bond did not cover design 
services under the design/build con-
tract, only “labor performed” under 
the contract. Design services should 
not be deemed “labor,” they said, be-
cause Indiana did not require payment 
bond coverage for the design portion 
of public design/build construction 
projects. Furthermore, they argued, 
Indiana’s P3 statute did not require de-
sign/build contractors to provide any 
payment bond coverage whatsoever, 
and certainly not for the design por-
tion of a P3 agreement. 

Aztec responded that the payment 
bond did not exclude design work and 
that the bond in fact incorporated the 
design/build contract, which specifi-
cally covered design work. Aztec also 
pointed out that the design/builder’s 
total bid amount of $307 million in-
cluded design and engineering services 
and that the payment bond was issued 
for 5 percent of that total amount. 
Consequently, it argued that the sure-
ties intended to cover design work. 

The court agreed with Aztec. It not-
ed that Indiana law strongly support-
ed the notion of “freedom to contract,” 
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and the fact that the state did not have 
a statute requiring payment bonds on 
a P3 project did not mean that parties 
could not contractually agree to such 
a bond for design services. The court 
looked to the “four corners” of the con-
tracts (including the payment bond 
and the design/build contract) and 
concluded that the relevant work was 
“related to the performance of design 
and construction work” for the project, 
which included Aztec’s services. 

The sureties also argued that even if 
the payment bond covered the design 
services, there were genuine issues of 
material fact that precluded summary 
judgment for Aztec.  The sureties argued 
that there may be defenses, offsets, and 
counterclaims that the design/builder 
may have against Aztec under the ESA. 

The court rejected the notion that 
there were any material facts in dis-
pute. The design/builder had no coun-
terclaims that the court was aware of 
and did not pursue arbitration that 
could trigger the offset provision in the 
ESA. Moreover, the design/builder had 
failed to notify Aztec in a timely man-

ner of its dispute over any of the items 
claimed. 

In short, the sureties did not of-
fer any evidence contradicting the 
amount Aztec sought. As a result, 
the court ruled in favor of Aztec and 
awarded it the full amount of its claim, 
plus prejudgment interest.

The Analysis 
From the authors’ perspectives, the 
sureties had an uphill battle in win-
ning this case. While the court did 
not say this, it was likely infl uenced 
by the fact that the sureties were paid 
a premium to provide the payment 
bond to protect the interests of entities 
like Aztec. Aztec’s invoices were not 
in dispute, and the penal sum of the 
bond was exactly 5 percent of the total 
amount of the design/build contract, 
which clearly included design as part 
of the scope of work. Stated different-
ly, if the payment bond was intended 
to exclude coverage for design servic-
es, it should have specifi cally said so.

This case also highlights some of the 
challenges with P3 projects. There was 

little case precedent to guide the court, 
and the arguments raised by the sure-
ties as to whether design services could 
be considered labor under a payment 
bond certainly created uncertainty for 
Aztec. Uncertainty was also created by 
the presence of an arbitration clause in 
the ESA. Another court might have used 
this to shift the whole case into an arbi-
tration process—where the rules of evi-
dence are not as binding as in court.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.   
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 Plaintiffs who sue design 
professionals often attempt 
to muddy the distinct worlds 
of tort and contract law. As 

many readers know, not every breach of 
contract by an architect/engineer (AE) 
amounts to professional negligence, 
and courts are loath to allow parties to 
turn routine contract disputes into tort 
actions. Additionally, courts usually 
resist attempts by parties to sue an AE 
under a third-party beneficiary theory. 
This is when a party who has no privity 
of contract with the AE argues that it 
was an “intended beneficiary” of—and 
entitled to sue under—an AE’s con-
tract. Recently, a design professional 
facing $37 million in asserted damag-
es litigated both these issues before the 
highest court in New York.

The Case
The facts in dispute arose from the 
construction of a forensic biology labo-
ratory in downtown Manhattan that 
was located across from a hospital. The 
ultimate end user of the facility was 
the Office of the Chief Medical Exam-
iner (OCME), and to facilitate the proj-
ect, the City of New York (on behalf of 
OCME) entered into a project manage-
ment agreement with the Dormitory 
Authority of the State of New York 
(DASNY). DASNY was responsible for 
financing and managing the design 
and construction of the laboratory, and 
it was authorized to enter into con-
tracts to make the project a reality. 

To that end, DASNY entered into a 
contract with Perkins Eastman Archi-
tects to provide design, architectural, 
and engineering services along with 
jobsite supervision during construction. 
Specifically, Perkins was to provide a site 
plan for the location of the laboratory in 
relation to the hospital. DASNY also en-
gaged Samson Construction Company 
to provide excavation and foundation 
work for the project. 

When foundation work began, prob-
lems were encountered with the exca-
vation support system and allegedly 
caused adjacent buildings near the hos-
pital to settle by as much as 8 in. Other 
nearby structures (sidewalks, sewers, 
and water mains) required emergency 
repairs. These issues caused the project 
to be delayed by more than 18 months 
at an additional cost of $37 million.

The Lawsuit 
The City of New York and DAS-
NY sued the contractor and Perkins. 
They brought two claims against 
Perkins—for breach of contract and 
professional negligence. The plain-
tiffs asserted a laundry list of spe-
cific allegations against Perkins, 
claiming that it had breached the 
contract in the following ways: 

[by] failing to provide adequate 
designs for the Project, by failing 
to properly supervise [its] subcon-
tractors and subconsultants..., by 
failing to monitor the... Work, by 
failing to ascertain the actual field 
conditions, including the subsur-
face conditions at the Site and the 
foundations beneath [the adjacent 
buildings near the hospital], and 
by failing to advise DASNY of the 
risks posed by the installation of 
the [excavation support system]. 

The negligence count against Perkins 
identified the same factual allegations as 
the basis for why Perkins allegedly de-
parted from the professional standard 
of care. Perkins sought to dismiss the 
city’s breach-of-contract and negligence 
claims and to dismiss DASNY’s negli-
gence claim as duplicative of its breach-
of-contract claim. 

Perkins met with partial success, as 
the trial court dismissed both claims 
brought by the city. The court held that 
the city had no contract with Perkins 

and that the city was not an intended 
third-party beneficiary of Perkins’s con-
tract. The court also found that the neg-
ligence claim was brought too late and 
therefore was time barred. However, the 
trial allowed both of DASNY’s claims to 
proceed against Perkins.

The Appeals
The first appellate court that consid-
ered this case decided that the city’s 
contract suit could in fact proceed 
against Perkins. It determined that 
the issue of whether the city was an in-
tended third-party beneficiary of the 
DASNY–Perkins contract was a dis-
puted factual question that could not 
be resolved on summary judgment. 
Further, this appellate court agreed 
that DASNY’s negligence and contract 
claims could both proceed because 
there was an issue of fact as to wheth-
er Perkins “assumed a duty of care to 
perform in accordance with profes-
sional standards that was indepen-
dent of its contractual obligations.”

A subsequent appeal followed to 
the Court of Appeals of New York, the 
state’s highest court. This court evalu-
ated whether the appellate court had 
properly ruled on the City of New 
York’s contract claim based on an in-
tended third-party beneficiary theory. 
The answer was a resounding no.

The Court of Appeals stated that 
under New York law there are only 
two scenarios in which a party may 
sue under a third-party beneficia-
ry theory: (1) when the third party is 
the only one that could recover for a 
breach of contract, or (2) when it is 
clear from the face of the contract that 
there was an intent to allow a third 
party to benefit from or enforce that 
contract. As to the first exception, the 
Court of Appeals found that the city 
was not the only entity that could 
recover under the Perkins contract; 
“indeed, DASNY—the contracting 
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party—has brought its own breach of 
contract claim.” 

Regarding the second exception, the 
Court of Appeals was persuaded that 
in the construction context in particu-
lar, express contract language is needed 
showing that the contracting parties 
intended to benefi t a third party and 
to allow that third party to enforce the 
contract. Interestingly, the DASNY–
Samson contract contained language 
stating that the city was an intended 
third-party benefi ciary for purposes of 
pursuing Samson. However, there was 
no comparable language contained in 
Perkins’s contract. For this reason, the 
Court of Appeals dismissed the city’s 
claims against Perkins.

The Court of Appeals also grappled 
with whether to allow DASNY to pursue 
both breach-of-contract and profession-
al negligence claims against Perkins. 
Its analysis began with the proposition 
that under New York law, architects can 
owe a legal duty (in tort) that is separate 
and apart from their contractual obliga-
tions. Ultimately, however, the court 
determined that the two claims pled by 

DASNY were not only identical but that 
the alleged damages were in the parties’ 
contemplation under the contract. In 
other words, the Perkins contract spelled 
out that Perkins would be responsible 
for additional costs or expenses incurred 
by DASNY or the city as a result of the 
architect’s design errors or omissions. 
Because mistakes in the design were ad-
dressed in the contract, the negligence 
claim was duplicative of the breach-of-
contract claim.

The Analysis
Perkins not only successfully fought 
$37 million in claims from a party with 
whom it had no contract, it was also able 
to streamline DASNY’s claims to a single 
contract action. However, its legal quag-
mire is certainly not over. DASNY and 
Perkins are likely now engaging in dis-
covery that may result in a trial on the 
merits or more appeals. Presumably Per-
kins’s defense costs will be covered under 
applicable errors and omissions policies, 
since the contract claims contemplate al-
leged design errors and omissions.

Design professionals in New York 

can take heart from this decision, as it 
presumably discourages others from su-
ing AEs based on an intended benefi cia-
ry status and/or suing for both breach of 
contract and negligence. But this case 
raises an important reminder for our 
readers: pay attention to intended third-
party benefi ciary language in proposed 
contracts. The existence of this language 
certainly increases your liability to expo-
sure if something goes wrong.    CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.   
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 Engineering licensure has 
been in place in the United 
States for more than 100 years. 
In 1907, Wyoming became 

the first state to pass a law requiring 
registration for anyone representing 
themselves to the public as an engi-
neer or land surveyor. Today, licensure 
is used by all states to regulate the prac-
tice of engineering and ensure a mea-
sure of competency and integrity that 
holds public protection paramount. 

Yet skirmishes continue to arise 
over the use of the word “engineer.” 
Two years ago, there were criticisms of 
the technology industry over its use of 
the engineering moniker to describe 
computer programmers, and debate in 
the architecture and engineering pro-
fessions ensued. Recently, an Alabama-
based automotive service provider, 
Express Oil Change & Tire Engineers, 
mounted a lawsuit in federal court 
seeking a declaration that it could con-
tinue using the term “engineer” in its 
company name, despite having no tire 
engineers on staff.

The Case
A company known as Express Oil 
Change (EOC) owned approximately 
nine stores in Mississippi. The stores 
served as tire sales and customer ser-
vice centers. In 2015, EOC elected to 
change the name of its sales and service 
centers to Tire Engineers. EOC also be-
gan purchasing other existing tire sales 
and service centers in Mississippi and 
changing their names to Tire Engi-
neers. At the same time, EOC’s website 
began to advertise that Tire Engineers 
had “tire engineers who are qualified” 
to perform tire-related services for cus-
tomers’ vehicles. However, EOC does 
not employ anyone who has special-
ized knowledge in engineering.

In February 2015, the Mississip-
pi Board of Licensure for Professional 
Engineers and Surveyors notified EOC 

that its use of the name “Tire Engi-
neers” was in violation of the state’s li-
censing code. Specifically, the Missis-
sippi legislature prohibits any person 
or business from using the term “en-
gineer” in a commercial identification, 
title, or name unless the proponent is 
licensed by the board to perform en-
gineering services. After the February 
notice, the board and EOC met in ef-
forts to reach an amicable resolution. 
However, according to the court deci-
sion, “neither side budged; neither was 
willing to abandon its position.”

EOC filed a lawsuit in federal court 
seeking a declaratory judgment that it 
could use the name “Tire Engineers.” 
In support, EOC offered three posi-
tions: (1) the board misinterpreted its 
governing statute when it concluded 
that the business name “Tire Engi-
neers” violated the licensing code, (2) 
the board’s prohibition of EOC’s use 
of the business name “Tire Engineers” 
infringed on EOC’s commercial free 
speech rights protected by the First 
Amendment, and (3) certain trade-
mark laws should have barred the 
board from attempting to curtail the 
use of the company name.

Before the court could dive into the 
issues proffered by EOC, it had to deal 
with whether it could rely on certain 
evidence. The board had taken a public 
opinion poll by telephone to determine 
whether people in the state were be-
ing misled by EOC’s use of the business 
name “Tire Engineers.” The survey was 
designed to assess public views, expec-
tations, and perceptions of Tire Engi-
neers, as well as the skill levels that the 
public associated with Tire Engineers. 

EOC objected to the admissibility 
of the poll, contending that the survey 
questions were “leading and sugges-
tive.” EOC also argued to exclude the 
report because the survey did not show 
a photograph of Tire Engineers’s sig-
nage or physical locations and because 

it was created by the board’s attorneys. 
The court decided that the pub-

lic opinion poll results could be used 
as evidence in the case. “‘Quibbles’ 
over the language of a survey used in 
commercial speech cases do not affect 
the survey’s admissibility,” the court 
stated. By way of example, one of the 
questions challenged as being leading 
or suggestive was: “By using the name 
‘Tire Engineers,’ the company is sug-
gesting it has professional engineers 
on its staff. Do you strongly agree, 
somewhat agree, somewhat disagree, 
strongly disagree, unsure?” The court 
found that questions of this type are 
not inappropriate because they do not 
suggest an answer but allow a partici-
pant to give any response. Similarly, 
the court was not convinced that the 
failure to show photographs of the tire 
center or the fact that the survey was 
drafted by attorneys made the poll in-
admissible. The results of the survey 
were admitted into evidence and fac-
tored into the court’s analysis.

The Decision 
Regarding the merits of the case, the 
court found that the board did not 
misinterpret its own governing stat-
ute. Citing to the 11th Amendment 
protecting state sovereignty, the court 
declared that the judiciary did not 
have the authority to instruct state of-
ficials, such as those on the licensing 
board, on how to interpret their own 
licensing statutes. 

A major issue in the case was 
whether EOC’s right to commercial 
free speech was infringed upon. The 
court concluded that commercial 
speech that is either inherently mis-
leading or actually misleading is en-
titled to no First Amendment protec-
tion. If, however, commercial speech is 
potentially misleading, it is entitled to 
limited First Amendment protection. 
In this case, the court found EOC’s use 
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of the business name “Tire Engineers” 
to be inherently misleading.

The board presented evidence that 
actual tire engineers have specifi c and 
advanced knowledge of tires, such as 
proper tire infl ation, how to choose 
the proper tire for a vehicle and season, 
how to use tires for better gas mileage, 
and when and how tires can be safely 
repaired versus needing to be replaced. 
Despite advertising that EOC has “tire 
engineers [on staff] who are qualifi ed” 
to service tire needs, the court found 
that it did not, in fact, employ any per-
sons with such engineering educations 
or licenses. 

EOC argued that “engineers” is a ge-
neric term which does not always re-
fer to actual engineers. Moreover, EOC
submitted emails, letters, or rulings 
from seven state engineering boards 
that found no problem with EOC’s 
use of the term “Tire Engineers” as its 
business name. 

The court was unpersuaded, saying:
Mississippi has an interest in assur-

ing the public that only persons who 
have demonstrated their qualifi cations 

as engineers can hold themselves out 
as engineers. EOC’s use of the business 
name “Tire Engineers” is “likely to de-
ceive” because it “does not mean what 
it appears to mean.”

Relying on results from the phone 
survey, the court found that Mississippi-
ans were actually misled by the business 
name “Tire Engineers.” More than 70 
percent of respondents agreed that use 
of the name “Tire Engineers” suggested 
that the company had professional engi-
neers on staff. A majority of the respon-
dents agreed that by using the name 
“Tire Engineers,” the company was sug-
gesting it was legally qualifi ed to en-
gage in the practice of engineering.

The Analysis
We have not heard the last of this dis-
pute, as EOC has appealed the decision 
to the United States Court of Appeals 
for the Fifth Circuit. ASCE and other 
professional organizations will be sub-
mitting “friends of the court” briefs to 
advocate on behalf of the Mississippi 
board’s decision. It remains to be seen 
how the Fifth Circuit will rule, but we 

will be following and reporting on any 
outcome. The legal question on appeal 
will focus on whether it is a permissi-
ble protection of the public and the en-
gineering profession to prohibit EOC, 
which does not employ tire engineers, 
does not offer tire engineering services, 
and does not perform services with the 
level of skill and training of tire engi-
neers, from operating under the busi-
ness name “Tire Engineers.”  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.   
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AS FAR BACK AS the Civil 
War, the federal government 
needed to be able to, at a mo-
ment’s notice, terminate con-

tracts related to military procurements 
that were no longer necessary. To meet 
this goal, the government used termi-
nation for convenience (T for C) clauses 
in its contracts so it could immediately 
ce ase all contractual obligations to spend 
on a war effort that had just concluded. 
T for C clauses continued to be used by 
the U.S. government throughout World 
Wars I and II. Today, the trend has 
grown to such an extent that the clause 
is included in virtually every federal con-
tract and most state government con-
tracts and is even used heavily through-
out the private construction sector.

 While historically the clause 
grants a public agency the right to 
terminate a contract for any reason, 
an agency’s powers are not limitless. 
The agency must be able to show that 
it has used the clause in good faith 
and for the government’s best inter-
est. T for C clauses have been success-
fully challenged by contractors and 
subcontractors alike in the federal 
and state arenas. Indeed, some states 
have put limits on what constitutes 
“convenience.” 

For example, in Maryland and 
Florida, courts have decided that bid 
shopping is not a permissible use by 
owners of the T for C clause. In those 
decisions, courts have declared that an 
owner may terminate for convenience 
only as long as it is not breaching the 
implied covenant of good faith and fair 
dealing by seeking a lower price. 

This month we look at A.L. Prime 
Energy Consultant Inc. v. Massachusetts 
Bay Transportation Authority, a recent 
decision from the highest court in 
Massachusetts, where the court was 
asked to decide whether a state agency 
had properly terminated for conve-
nience for reasons of cost savings. 

The Case
Prime Energy was a private fuel sup-
plier under contract with the Massa-
chusetts Bay Transportation Authority 
(MBTA) to provide the agency ultra-
low-sulfur diesel (ULSD) fuel for two 
years. The MBTA made the award in 
July 2015 with fi nancial assistance 

from the Federal Transit Administra-
tion (FTA). The contract contained the 
following standard T for C clause:

...The [MBTA] may, in its sole 
discretion, terminate all or any 
portion of this Agreement or the 
work required hereunder, at any 
time for its convenience and/or 
for any reason by giving written 
notice to the Contractor thirty 
(30) calendar days prior to the ef-
fective date of the termination … 

Just one month earlier, in June 
2015, the Commonwealth of Mas-
sachusetts had awarded a contract to 
Dennis Burke Inc. as the low bidder 
for the statewide supply of ULSD to 
executive branch agencies. In April 
2016, the MBTA realized it could 
achieve cost reductions by opting into 
the statewide ULSD contract, rather 
than continue purchasing from Prime. 
In August 2016, the MBTA formally 
terminated for convenience its contract 
with Prime on the grounds that it 
could procure fuel more economically 
through Burke. Prime demanded that 
the MBTA rescind the termination, but 

the agency stood by its termination 
decision and encouraged Prime to sub-
mit a claim consistent with its termi-
nation costs. 

Instead, Prime fi led a lawsuit 
against the MBTA for breach of con-
tract and breach of the implied cov-
enant of good faith and fair dealing. 
The MBTA quickly moved to dismiss 
the complaint, but a superior court 
judge denied the motion. Relying on 
federal precedent, the court reasoned 
that Prime might be able to show that 
the MBTA acted improperly if Prime 
proved that the MBTA terminated the 
contract solely to obtain a better price 
from another contractor. 

The MBTA pursued an interlocu-
tory appeal, and the lower court asked 
the following question of the Supreme 
Judicial Court of Massachusetts, ac-
cording to the case record: “May a gov-
ernment agency invoke a termination 
for convenience clause contained in a 
procurement contract for the purchase 
of goods for the sole reason that it has 
learned of an opportunity to purchase 
the same goods at a lower price from 
another vendor?”

The Decision
The court began its analysis by not-
ing that this was a matter of fi rst im-
pression; it was being asked to decide 
whether a T for C clause in a state con-
tract should be construed according to 
federal case law or state case law. The 
court noted that under federal jurispru-
dence, a court must evaluate wheth-
er a public entity acted in bad faith or 
abused its discretion in terminating for 
convenience. However, under state law, 
public contracts are simply to be inter-
preted under “general contract prin-
ciples.” The court stated that because 
the state and federal approaches to in-
terpreting these clauses “cannot be rec-
onciled,” state law must supplant and 
trump federal law on this issue.
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Under state law, the court noted, the 
judicial examination into the agency’s 
termination decision is far less exten-
sive than it would be if federal law 
was applied. The court reasoned that 
state agencies in Massachusetts should 
not be bound by federal regulations 
and federal procurement laws that do 
not apply in interpreting state T for C 
clauses. In this case, the court stated 
that the contract unambiguously vest-
ed the MBTA with the discretion to ter-
minate the contract “for any reason,” 
which the court interpreted to include 
the decision to cut costs. “We identify 
nothing in Massachusetts law to indi-
cate that this, standing alone, is an im-
permissible reason to terminate a con-
tract for convenience,” the court wrote. 

The court ruled that granting the 
MBTA “sole discretion” to make a ter-
mination decision meant that the 
MBTA could terminate the contract 
unilaterally. The court also found that 
“conserving resources” by purchasing 
fuel with the statewide vendor met an 
important public need. Therefore, the 
court found that Prime did not allege 

suffi cient facts to demonstrate that the 
MBTA committed a breach of contract 
or a breach of its implied covenant of 
good faith and fair dealing.

The Analysis
This decision somewhat bucks fed-
eral case law and decisions from other 
states that prohibit owners from using 
bid shopping as a basis for invoking 
the T for C clause. Interestingly, the 
court said it would “leave for another 
day” the question of whether a pub-
lic entity may terminate for conve-
nience in order to rebid a contract in 
search of a lower price. However, it is 
clear from the decision that these state 
agencies may write contracts as they 
wish and they are likely to be enforced 
as written. An unanswered question 
is whether this case could be used as 
precedent by private sector owners to 
shop for better prices, again broaden-
ing the reach of the T for C clause.

The decision also does not indi-
cate whether Burke was also a bidder 
for the MBTA procurement and lost. 
Would a hypothetical participation by 

Burke as an unsuccessful bidder to the 
MBTA have affected the court’s analy-
sis? Presumably, Burke could have 
gotten its award from the common-
wealth and then submitted a poten-
tially higher price to the agency-
specifi c MBTA procurement offi cer and 
lost out to Prime. Would that course 
of events have blurred the lines of open 
and fair contracting and made Prime’s 
argument more compelling? CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.             
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 One of the downsides 
of being a party to a lawsuit 
is the “boomerang” effect 
that can occur if a previously 

litigated case sprouts new life follow-
ing its resolution. Three years ago, we 
reported on litigation brought against 
an architect (and others) who success-
fully defended against claims of alleged 
copyright infringement. Even though 
the architect prevailed, the case contin-
ued to be litigated with slightly differ-
ent parties on different legal grounds. 
In a recent decision, a Virginia federal 
court declared that same architect is 
now shielded from indemnifying the 
owner—to the tune of $250,000—
on the basis of a statute that voided a 
clause in the architect’s contract. 

The Original Case
Readers may recall the 2015 decision 
of Humphreys & Partners Architects LP 
v. Lessard Design Inc., highlighting the 
difficulties design professionals face 
in proving infringement of a design 
(“Court Establishes Test for Proving Ar-
chitectural Copyright Infringement,” 
Civil Engineering, October 2015, page 
88). In 2000, Humphreys & Partners 
Architects (HPA) designed a high-rise 
residential tower known as Grant Park, 
a 27-story condominium building. 
HPA registered the Grant Park design 
as an architectural work, and the build-
ing was constructed in Minneapolis in 
2004. The building has a dual-core lay-
out with two separate elevator cores. 

In 2008, the Penrose Group solicited 
design proposals for a high-rise apart-
ment named Two Park Crest that it 
wanted to develop in McLean, Virginia. 
HPA submitted illustrations of its Min-
neapolis Grant Park design and met 
with Penrose. Penrose later met with a 
competitor designer, Lessard Design, 
and provided Lessard with HPA’s Grant 
Park floorplan. Penrose conveyed that it 
wanted its building to feature dual el-

evator cores connected by a service cor-
ridor. Twelve days later, Lessard emailed 
Penrose with a preliminary sketch of a 
design with two elevator cores. 

Penrose retained Lessard for the 
design of the building, which was to 
have 19 stories and three elevator cores 
connected by an unfinished hallway. 
The building was constructed in 2012, 
and HPA shortly thereafter filed suit 
against Lessard, the former and current 
building owners, and the construction 
contractor, alleging architectural copy-
right infringement.

All defendants argued that they did 
not copy the Grant Park design and 
that the two designs were not sub-
stantially similar. HPA argued that the 
speed with which Lessard submitted its 
design after receiving the Grant Park 
design provided direct evidence  
of copying. In addition, there were nine 
specific similarities between the two 
designs, creating circumstantial  
evidence of copying, according to 
HPA. The court held that there was no 
direct evidence of copying and that the 
two designs were not extrinsically (i.e., 
objectively) similar. The court ruled 
that neither the nine features nor their 
arrangements were even eligible for 
copyright protection. HPA appealed 
the decision to the United States Court 
of Appeals for the Fourth Circuit.

On appeal, HPA argued that there 
was direct evidence of copying because 
“rather than going through the normal 
iterative design process, that Lessard 
had a preconceived solution to the de-
sign.” The Fourth Circuit ruled that 
there was no direct evidence of copy-
ing. The court relied on defendants’ 
experts, who opined that the two 
buildings were not substantially simi-
lar in overall form and that the two 
designs did not “arrange spaces and el-
ements in a substantially similar man-
ner.” Finally, the Fourth Circuit agreed 
with the lower court’s analysis that 

even though the two designs shared 
nine features—individual design com-
ponents or features are not protectable 
interests under copyright laws.

The Subsequent Case
Although the Fourth Circuit ruled in 
favor of all defendants (Lessard, Penrose 
Group, and the building contractor), 
the case was not over. The prevailing 
parties had amassed almost $1 million 
in legal fees in successfully defending 
the lawsuit and appeal. They sought 
to recover their fees and were granted 
$792,000 by the court. To avoid further 
litigation with HPA, the parties settled 
for a payment of $745,000. Travelers 
Insurance Co., which had been paying 
the legal fees for Penrose and the con-
tractor under a commercial general li-
ability policy, was now subrogated to 
the rights of Penrose and the contractor. 
Travelers looked to Lessard for repay-
ment of outstanding fees in the amount 
of nearly $250,000 under an indem-
nity provision that Lessard had in its 
contract with Penrose. Under this pro-
vision, Lessard agreed to: “indemnify, 
defend and hold the Owner, Owner’s 
Developer, and [their] wholly-owned 
affiliates...harmless from... any and all 
losses, liabilities, expenses, claims, fines 
and penalties, costs and expenses, in-
cluding...reasonable attorneys’ fees and 
court costs relating to the services per-
formed by the Architect hereunder.”

When Lessard refused to pay, Trav-
elers filed suit in Virginia federal 
court. Lessard moved to dismiss the 
case, arguing that it had no contrac-
tual obligation to indemnify Travel-
ers (acting as the owner) because the 
indemnification provision was void. 
Under the Virginia Code, indemnity 
clauses in a contract “relating to con-
struction” are void if the provision 
requires the contractor to indemnify 
other parties to the contract against 
liability for damage caused by the oth-
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er parties’ sole negligence. The court 
agreed with Lessard.

The court fi rst noted that the indem-
nity clauses referred to in the statute 
were intended to shield a construction 
contractor from onerous risk-shifting 
clauses. Even though Lessard was pri-
marily responsible for the design, the 
court found that it also had duties and 
responsibilities relating to the con-
struction phase of the building process. 
Therefore, Lessard’s duties fell within 
the statute’s requirement that the con-
tract be “related to construction.” The 
court found that the contract clause 
impermissibly required Lessard to in-
demnify the owner against liability for 
damage that might have been caused 
by other parties’ sole negligence. 

For example, the court noted that 
if such a clause were permitted and an 
owner or contractor demanded a rush on 
construction or deviated from the archi-
tect’s plans in an unsafe way, the archi-
tect could be liable for injuries result-
ing from those negligent decisions, even 
if the architect actively opposed those 
decisions during construction. More-

over, the indemnity provision required 
that Lessard’s liability relate only to the 
performance of Lessard’s services, “a low 
bar” that could lead Lessard to indemni-
fy the contractor for its own negligence.

The Analysis
There are many takeaways from the 
new issues that arose from the fee dis-
pute case. First, design profession-
als should be extraordinarily cautious 
when negotiating indemnity clauses in 
their contracts, as many of these clauses 
shift substantial risk to the architect/
engineer. Here, Lessard would have 
faced liability to Travelers had the Vir-
ginia statute not saved it from its own 
contracting decisions. Lessard could 
also have potentially avoided this sec-
ond subrogation case related to fees 
had it included a limitation of liability 
clause in its contract with the owner. 

Finally, many states have enacted 
statutes declaring indemnity provisions 
void for public policy where they re-
quire a party—usually of lesser negoti-
ating leverage—to be on the hook for 
judgments, suits, claims, attorneys’ fees, 

and other costs even in circumstances in 
which another party is 100 percent to 
blame for the loss. Not many design pro-
fessionals consider relying on these stat-
utes in their negotiations with clients, as 
these statutes are often thought about as 
protecting construction contractors. But 
as evident from this month’s case, these 
statutes do have broad coverage, and de-
sign professionals should consider ex-
plaining this to their clients.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.             
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CERTIFICATE OF MERIT (COM) 
statutes exist in many states for 
the protection of design pro-

fessionals. Essentially, these laws im-
pose a heightened standard on those 
claiming negligence against archi-
tects and engineers. Instead of simply 
fi ling a lawsuit alleging negligence, 
COM statutes require a plaintiff to fi le 
with the complaint (or shortly after) 
an affi davit by an engineer willing to 
testify that he or she has read the com-
plaint and agrees that the defendant 
departed from the standard of care. 

Litigation surrounding COM stat-
utes typically concerns whether an af-
fi davit was required for the particular 
claim or whether the affi davit was fi led 
in a timely manner.  In a unique recent 
case, an on-site engineering inspector 
was sued for professional negligence in 
Texas, a state that has a COM statute, 
and the engineering inspector chal-
lenged the plaintiff’s affi davit, which 
was signed by a licensed professional 
engineer. The inspector alleged that 
the plaintiff’s affi ant lacked the requi-
site credentials to attack the inspec-
tor’s credentials and lacked a suffi cient 
factual basis to support the claims for 
negligence.

The Case
The disputes in H.W. Lochner Inc. v. 
Rainbo Club Inc. arose out of a con-
struction contract between the Tex-
as Department of Transportation 
(TxDOT) and its contractors, A.L. 
Helmcamp Inc. and Big Creek Con-
struction, to build extensive soil em-
bankments in order to elevate a road-
way’s existing profi le. To build the 
embankments, excavation of near-
by areas was required to obtain the 
soil necessary for construction.

Before construction, TxDOT re-
quired a stormwater pollution preven-
tion plan (SW3P) to address the po-
tential risk of stormwater runoff (from 

either the embankment or the excava-
tion sites) carrying disturbed soils and 
polluting downstream surface water-
ways. Through a series of subcontracts, 
the engineering work was ultimately 
performed by Arredondo, Zepeda & 
Brunz LLC (AZB), and H.W. Lochner 
Inc. was engaged to be the project con-
struction engineering inspector.

As soon as construction began, 
heavy rains plagued the project. 
Stormwater runoff carrying disturbed 
soils from the project made its way to 

a nearby downstream, privately owned 
lake (Safari Lake). Further downstream 
from the construction site was Rain-
bo Lake, owned by the Rainbo Club, 
which described it as a fi rst-class, tro-
phy-bass lake, managed and stocked to 
provide its members with the ultimate 
fi shing experience.

Rainbo retained an expert to con-
fi rm that the stormwater runoff carry-
ing displaced soils was polluting Safari 
and Rainbo Lakes and presented these 
fi ndings to the contractors. They de-
nied any wrongdoing, continued their 
work, and made no modifi cations to 
the SW3P plan. Rainbo made further 

fi ndings that its fi sh population was 
endangered and unsuccessfully at-
tempted to resolve its concerns directly 
with TxDOT. Ultimately, Rainbo fi led 
suit against the general contracting 
fi rms, state agency, engineering fi rms, 
and Lochner. 

To comply with the COM statute, 
Rainbo included the affi davit of Ja-
son Womack, P.E. Womack’s affi davit 
stated that the SW3P plan prepared by 
AZB did not include adequate means 
for the timely control and stabilization 

of disturbed soils in the em-
bankment or excavation sites. 
Womack further asserted that 
Lochner was negligent in its 
duties by failing to: (1) proper-
ly inspect and identify the in-
adequacies of the SW3P during 
construction, (2) report to 
TxDOT and the contractors 
that heavy rains caused exten-
sive soil erosion and that that 
soil had entered the down-
stream waterways, and (3) take 
steps to seek temporary sus-
pension of work on the project 
and pursue modifi cations in 
the SW3P design.

Lochner’s motion to dismiss 
argued that Womack lacked 
the requisite subject area ex-

pertise to meet the requirements of 
the COM statute. Specifi cally, Loch-
ner argued that Womack did not have 
specialized training in engineering 
inspection services and did not have 
familiarity or experience in road con-
struction engineering inspections. The 
court denied Lochner’s motion to dis-
miss, and Lochner appealed.

The Appeal
Texas’s 12th Court of Appeals found 
that Womack’s credentials were suf-
fi cient to pass muster under the COM
statute. The court conceded that while 
at one time an expert issuing an affi da-
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Engineering Inspector Unable 
To Fend off Negligence Claims

IN A UNIQUE recent case, 
an on-site engineering 
inspector was sued for 
professional negligence, 
and the engineering 
inspector challenged the 
plaintiff’s af� davit, which 
was signed by a licensed 
professional engineer. 
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vit had to actually practice in the same 
subdiscipline as the defendant, the 
statute had since been purged of that 
requirement and now only states that 
the expert must be “knowledgeable” 
in the area of practice of the defendant. 

The court found Womack’s creden-
tials suffi cient to meet this standard. 
He practiced as a civil engineer for 
more than 26 years, specialized in the 
design and construction of roadways, 
and was previously employed by 
TxDOT. The court was not persuaded 
by Lochner’s challenge that Womack 
did not have expertise in performing 
inspections. 

Lochner argued that Womack’s af-
fi davit was really directed against the 
engineer’s design and that it did not 
allege any specifi c factual allegations 
against Lochner in its role as proj-
ect construction engineering inspec-
tor. The court disagreed, characteriz-
ing Womack’s affi davit as stating that 
the risk of pollution of downstream 
waterways from eroded soils being 
carried away from the project site in 
storm water runoff as foreseeable and 

preventable. More to the point, the af-
fi davit established that Lochner was 
negligent by failing to adequately 
monitor, inspect, and provide notice of 
the SW3P’s inadequacies. 

The Analysis
When a design professional is sued for 
negligence, especially in a state that 
requires an accompanying affi davit, 
care should be taken to carefully evalu-
ate the allegations in both the com-
plaint and the affi davit to ensure com-
pliance with the COM statute. Many 
times, plaintiffs will make missteps 
related to the procedural requirements, 
and a suit will be dismissed on those 
grounds. Here, however, two courts 
found that all necessary predicates had 
been met by the plaintiff. The plain-
tiff successfully alleged its claims, fi led 
a supporting affi davit that complied 
with the COM statute, and the quali-
fi cations of the expert were suffi cient. 

This case is far from over, as the ap-
peal occurred at the initial stage of 
the lawsuit. While the reported de-
cision made reference to the Rainbo 

Club presenting its complaints fi rst 
to the contractors and next to TxDOT, 
no mention was made as to the engi-
neering fi rms or Lochner being in the 
loop on those complaints. During the 
discovery process that will likely en-
sue in this case, it would be interest-
ing to know whether the contractors 
shared the plaintiff’s concerns with ei-
ther Lochner or the SW3P engineering 
fi rms.   CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.                      

N O V E M B E R  2 0 1 8  C i v i l  E n g i n e e r i n g  [ 13]

• Opportunities availa ble to exhibit at the conference
• To reserve your booth send email to: msare001@fiu.edu
• Travel Scholarships available to assist bridge owners

to attend the conference
• Co-sponsored by 30+ State DOTʼs
• Pre-Conference workshops, December 11 

For video clips capturing highlights of past conferences and information on upcoming
2019 conference, visit: abc-utc.fiu.edu/conference/

 

INTERNATIONAL ACCELERATED 
BRIDGE CONSTRUCTION CONFERENCE:
Including Automation, Service Life and
Ultra High Performance Concrete (UHPC)

CALL FOR ABSTRACTS!
ABSTRACT DEADLINE: JANUARY 18, 2019

Ultra High Performance Concrete (UHPC)
Miami, Florida December 11-13, 2019

McLaughlinLoulakis

© 2018 AMERICAN SOCIETY OF CIVIL ENGINEERS ALL RIGHTS RESERVED 



IN A THEME WE OFTEN echo in 
this column, the worlds of tort and 
contract law sometimes do not mix 

well, at least in construction. Courts are 
generally loath to entertain tort, fraud, 
or negligence claims when the parties 
have a contract. To illustrate this point, 
we examine a recent decision from a 
New Hampshire state court, Penta 
Corp. v. Town of Newport. This case arose 
out of myriad construction and engi-
neering liability issues, and the court’s 
decision began with these ominous 
words: “Motions, sometimes based 
upon tort claims which do not exist, or 
strained readings of the straightforward 
contract documents, have fallen into 
the Court’s fi le like autumn leaves.”

The Case
The project involved upgrades to a 
wastewater treatment facility in New-
port, New Hampshire. In 2007, the 
U.S. Environmental Protection Agen-
cy (EPA) issued a National Pollutant 
Discharge Elimination Permit to the 
town, allowing it to discharge waste-
water subject to certain effl uent limi-
tations, including phosphorous. In 
March 2009, the EPA determined that 
the town’s wastewater treatment facil-
ity was discharging water that con-
tained levels of phosphorous exceed-
ing those limits and ordered the town 
to upgrade the facility to bring it into 
compliance. 

The town engaged AECOM Tech-
nical Services Inc. (a subsidiary of Los 
Angeles-based AECOM) under an en-
gineering report phase contract. 
AECOM was to evaluate and test 
phosphorous-reducing systems to 
make the wastewater treatment facil-
ity compliant with the EPA order and 
make a recommendation for upgrades 
to the facility. The town later entered 
into a preliminary engineering design 
phase contract with AECOM to design 
the upgrades to the plant and into a 
contract with Penta Corp. to con-
struct the upgrades that AECOM rec-

ommended. Penta purchased equip-
ment from WesTech Engineering 
for the project, including disc fi lters 
that were necessary for the upgraded 
system.

After the work was completed and 
the system was tested, the town de-
termined that the plant was unable 
to consistently reduce phosphorous in 
the treated wastewater and could not 
comply with the EPA permit. In April 
2015, the town shut down the plant 
and declared it a total loss. This resulted 
in a complicated, multiparty litigation. 

Penta sued the town for breach of 
contract arising from the town’s re-
fusal to pay for the upgrades that Pen-
ta built. The town counterclaimed 
against Penta and also sued AECOM
for negligence and improper design. 
AECOM countersued the town and 
Penta and also brought WesTech into 
the litigation. Penta then fi led claims 
against AECOM. Basically, everyone 
involved in the project sued everyone 
else.

The Rulings
As often happens, the court was fi rst 
presented with a number of summary 
judgment motions, through which the 
parties tried to eliminate claims before 
they went to trial. The court fi rst ana-
lyzed the town’s claims against Penta 

for professional negligence. The town 
argued that Penta had a duty indepen-
dent from its prime contract to provide 
the town with professional design ser-
vices in accordance with the accepted 
standard of care. The town further ar-
gued that Penta breached its duty of 
care in failing to design certain “disc 
fi lters that would meet the performance 
specifi cations.” 

Penta explained to the court that, 
as the general contractor, it looked to 
the specifi cations developed by AE-
COM, which identifi ed the acceptable 

manufacturers from which it could 
choose disc fi lters. WesTech was 
specifi cally listed as one of these 
manufacturers. The court was per-
suaded that Penta could not be 
held liable for negligent design of 
the disc fi lters because WesTech 
was an approved manufacturer and 
that Penta owed no design duties 
to the town. 

The court also granted sum-
mary judgment to Penta on the 
negligence claim, citing the eco-
nomic loss doctrine. This doc-
trine essentially prevents parties 
from pursuing tort claims (such 
as negligence) for purely eco-

nomic losses arising from a contractual 
relationship. While there are certain 
exceptions to the doctrine, there was 
no evidence that Penta, as the general 
contractor, owed any duties other than 
its contractual obligations. 

AECOM’s claims against Wes Tech 
were based on a negligent misrepre-
sentation theory; AECOM asserted that 
WesTech misrepresented certain in-
formation regarding the disc fi lters as 
AECOM was developing the specifi ca-
tions. Because the parties were not in 
a direct contractual relationship, Wes-
Tech raised the economic loss doctrine 
as a defense. The court recognized that 
negligent misrepresentation can be an 
exception to the economic loss doctrine 
when a party in the business of provid-
ing information negligently misrepre-
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State Court Wrestles Myriad Liability Issues

DESPITE BEING 
vigorously litigated, this 
case underscores the 
dif� culty that parties 
have in asserting tort 
or negligence claims in 
a simple construction 
contract dispute. 
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sents that information to the detriment 
of another party. However, the court 
concluded that although WesTech 
made certain representations to AECOM
about the disc fi lters, those statements 
were, at most, statements of opinion 
about future contingent events, which 
do not rise to meet the defi nition of 
negligent misrepresentation.

Having disposed of the negligence 
claims against both Penta and Wes-
Tech, the court next rejected AECOM’s
claims seeking contribution from 
Penta and WesTech for any damages 
assessed against AECOM. As the court 
explained, the New Hampshire con-
tribution statute was enacted to elimi-
nate the rule of “joint and several li-
ability,” in which an injured plaintiff 
in a case involving potential liabil-
ity on the part of multiple defendants 
may seek to recover the entire amount 
of damages from the defendant with 
the deepest pockets. According to the 
court, the statute does not apply to 
breach of contract claims, which are 
based on the fundamental principle of 
contract law that the parties are free to 

negotiate the scope and extent of their 
potential liability as they see fi t at the 
time they execute the contract. Ac-
cordingly, the court was unwilling to 
impose any contribution obligations 
on Penta or WesTech aside from that 
which was required under the terms of 
their respective contracts.

The Analysis 
Given that a wastewater treatment 
plant was designed, upgrades were 
made and constructed, and later the fa-
cility was declared a “total loss,” it is 
perhaps no surprise that the lawsuits 
would fl ow as freely as the effl uent. 
However, despite being vigorously liti-
gated, this case underscores the diffi cul-
ty that parties have in asserting tort or 
negligence claims in a simple construc-
tion contract dispute. Claims for “vicar-
ious liability,” “negligent misrepresen-
tation,” and even mere “negligence” are 
diffi cult standards to overcome, even in 
the preliminary motions phase. 

While it is not necessarily wrong to 
fi le multiple lawsuits in a case like this, 
readers need to remember that the eco-

nomic loss doctrine creates a barrier in 
at least half the states.  Consequently, the 
most im portant thing engineers, archi-
tects, and contractors can do to protect 
their interests is to ensure that they can 
live with the risks associated with the 
contracts they sign.  Stated differently, 
if the indemnity clause in the contract 
is broad enough, a party may be able to 
shift the liability for any wrongful con-
duct or negligence of another party.  CE

Michael C. Loulakis (mloulakis@cp-strat-
egies.com), President and Chief Executive 
Offi cer, Capital Project Strategies, LLC, Reston, 

Virginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, PLLC, Vienna, Virginia.                      
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