
Design 
Professionals Sue 
USGBC for False 
Advertising

 Many readers are familiar 
with the U.s. Green Build-
ing Council (UsGBC), which 

operates the Leadership in energy and 
environmental design (Leed) cer-
tification system. The Leed system 
certifies buildings as being designed 
and constructed in an environmental-
ly sound manner. ratings are awarded 
on four levels based on a point system, 
with points conferred for such aspects 
as efficient use of water and the extent 
to which materials that are in keeping 
with the goals of sustainable develop-
ment are used. although Leed certifi-
cation attests that sustainable features 
exist, the UsGBC does not actually test 
the ultimate energy performance of 
any of the structures for which certifi-
cation is granted. 

In the past three years, many legal 
commentators have wondered whether 
the trend toward sustainable design 
and green construction will give rise 
to “green” litigation. does green tech-
nology perform as expected? Has the 
project owner been promised a reduced 
utilities bill? In that vein, some have 
speculated that issues of legal liability 
could arise from the failure to achieve a 
specified rating in the Leed certifica-
tion process. For example, does a proj-
ect owner have a breach of warranty 
claim against a design professional who 
promises to design a building that will 
qualify for Leed gold certification but 
ultimately is accorded only silver? Is a 
contractor liable for an owner’s lost tax 
credits and financial incentives if the 
building fails to achieve a Leed rating 
because of means and methods? 

The Leed program has been in 
place for more than 10 years, and de-
spite the anticipated onslaught of 
green litigation, there have been just 

a handful of reported cases. For the 
most part, litigation concerning green 
design and Leed issues has either 
been settled out of court or dismissed 
during the preliminary phases. This 
month, we highlight a recent decision 
by a federal court in new york that 
dismissed a lawsuit against the  
UsGBC. In contrast to many of the 
cases discussed in this column, this 
one did not involve claims for breach 
of contract. rather, it was based upon 
consumer fraud theories.

In Gifford et al. v. U.S. Green Build-
ing Council et al., five design profes-
sionals claimed unspecified damages 
against the UsGBC for the Leed rat-
ing system, which they contended 
amounted to false advertising and de-
ceptive trade practices. The disputes 
stemmed in part from a press release 
from the UsGBC touting the results of 
a 2008 study the council conducted. 
The results, the release said, “indicate 
that new buildings certified under the 
Leed certification system are on aver-
age performing 25 to 30 percent better 
than non-Leed-certified buildings.” 

The design professionals com-
plained that the methods used in the 
2008 study were flawed, that the study 
lacked objective empirical support, 
and that Leed-certified buildings 
were in fact no more energy efficient 
than those without certification. They 
also asserted that the UsGBC’s own 
data demonstrated that, on average, 
Leed buildings used 41 percent more 
energy than do those that were not 
Leed certified. The lawsuit alleged 
that, because of the UsGBC’s false ad-
vertising, customers were unfairly 
steered away from the plaintiffs in fa-
vor of Leed-accredited professionals. 
The suit also contended that consum-
ers potentially face financial harm if 
they incur significant expenditures for 
Leed accreditation but do not reap the 
benefits they expect in energy savings.

The court dismissed the lawsuit on 
procedural grounds for “lack of stand-
ing,” meaning that the design profes-
sionals were not the proper parties to 
bring the suit. The court applied two 
legal tests for determining “standing” 
under the federal Lanham act. The 
first was whether the design profession-
als and the UsGBC were direct com-

petitors. The court found that since the 
professionals did not certify buildings 
as being green or accredit profession-
als, they could not be considered direct 
competitors of the UsGBC.

The second test was whether the 
professionals had a reasonable interest 
to be protected from the alleged false 
advertising and a reasonable basis for 
believing that the interest was likely 
to be damaged by the alleged false 
advertising. The court decided that 
the allegations were deficient and too 
speculative in showing how the profes-
sionals were damaged by the UsGBC’s 
alleged false statement. since the court 
dismissed the false advertising claim 
upon which federal jurisdiction was 
predicated, it also refused to review 
and dismissed the new york deceptive 
trade practices claim. 

While it is certainly possible that 
the design professionals will appeal 
this decision, they can expect ob-
stacles. Putting aside whether they 
are considered “direct competitors,” 
they’ll face a serious challenge in prov-
ing a relationship of cause and effect 
between the allegedly false statements 
and their alleged financial harm. One 
must also wonder about the poten-
tial ripple effect on other construc-
tion industry organizations that have 
certification or accreditation pro-
cesses, for example, the Construction 
Management association of ameri-
ca and the design-Build Institute of 
america. If the design professionals 
in this case were allowed to proceed to 
trial, would this have led to “copycat” 
lawsuits in other areas? did the court 
have this in the back of its collective 
mind in issuing its decision?

Putting aside the narrow issue of this 
case, the industry can certainly expect 
that lawsuits stemming from the Leed 
rating system will arise in the coming 
years. The issues posed at the begin-
ning of this column are significant, and 
we will endeavor to report on the deci-
sions as cases emerge.  ce
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L ast year we reported on a particular legal trend 
concerning no-damages-for-delay (NDD) clauses. It 
was explained there that these exculpatory clauses are 

being enforced by courts with more frequency, despite well-
recognized exceptions to them in most states and despite 
the hardship to the contractor. In an effort to balance that re-
porting, this month we highlight a decision in which a state 
appeals court looked to the “fine print” in a subcontract to 
avoid the harsh application of an NDD clause. 

In Southern Seeding Service, Inc. v. W.C. English, Inc., the Court 
of appeals of North Carolina was asked to evaluate a claim for 
increased material costs. While labor and material cost escala-
tion can be categorized as delay damages, the court in this case 
found that a separate contract provision governed price escala-
tion and expressly allowed for the recovery of those costs.

the disputes in this case stemmed from a $100-million 
project owned by the North Carolina Department of trans-
portation (NCDOt). the department engaged aPaC-at-
lantic, Inc., as the prime contractor. aPaC subcontracted 
the grading and grassing work to the defendant, W.C. eng-
lish, Inc. english, in turn, sub-subcontracted a portion of the 
work to southern seeding services. the agreement between 
english and southern seeding contained an NDD clause in 
paragraph 7 prohibiting the latter from recovering mon-
etary compensation as a result of delays to the project. the 
NDD clause, however, was written in such a way that south-
ern seeding could recover delay damages if english obtained 
them from the NCDOt: “In no event shall [southern seed-
ing] be entitled to compensation or damages for any delay in 
the commencement, prosecution, or completion of the work, 
except to the extent that [english] shall receive such compen-
sation or damages from the Owner or other third party.”

the subcontract also contained language regarding equi-
table adjustment of unit prices in the notes attached to the 
subcontract, in particular, note 15:

Unit prices herein quoted are based upon the assumption that 
the contract will be completed within the time as specified in the 
specifications at time of bidding. should our work be delayed be-
yond said time without fault on our part, unit prices herein quot-
ed shall be equitably adjusted to compensate us for increased cost.

During the project, the NCDOt and aPaC entered into 
a series of supplemental agreements that altered the work 
and extended the time for performance. the project was ul-
timately completed 256 days after its scheduled completion 
date. as a result of the delays, southern seeding suffered mar-
ket-driven material and labor cost increases to the tune of ap-
proximately $194,000. the firm adjusted its unit prices for 
increased costs arising from work performed after the original 

completion date and invoiced eng-
lish. When english refused to pay, 
citing the NDD clause, southern 
seeding sued english and its sure-
ties on the project’s payment bond. 

a trial court ruled that southern seeding’s requested price 
increase constituted delay damages. However, since english 
was unable to recover delay damages from aPaC or the  
NCDOt, the NDD clause, said the court, barred any recov-
ery by southern seeding. that firm appealed.

the Court of appeals of North Carolina ruled in favor of 
southern seeding, finding that the parties’ subcontract allo-
cated two distinct risks. the NDD clause allocated to south-
ern seeding the risk of extended general conditions arising 
from delays, while the “equitable adjustment clause” allo-
cated to english the risk of increased material and labor costs 
arising from unforeseen circumstances. therefore, the NDD 
clause did not preclude recovery of market-driven cost in-
creases associated with material and labor incurred after the 
scheduled completion date. the court reasoned as follows:

While [southern seeding’s] relief under Paragraph 7 is limited 
to the extent english is compensated by aPaC or NCDOt..., 
Note 15 does not set forth this limitation. therefore, we can-
not agree with the trial court’s conclusion that [southern seed-
ing] was foreclosed from an equitable adjustment under Note 
15 simply because it was foreclosed from delay damages under 
Paragraph 7. such a reading fails to give effect to both contrac-
tual provisions and improperly shifts the risk of increased ma-
terial costs to [southern seeding].

this particular decision portrays an important contract 
maxim: wherever possible, the law will attempt to read 
two seemingly conflicting provisions in harmony. In other 
words, while the trial court found the NDD provision and 
the equitable adjustment clause to be mutually exclusive 
(the former trumping the latter), the appeals court attempt-
ed to read the two together. It did so by ruling that price es-
calation caused by a delay is separate and distinct from delay 
damages. this distinction allowed the court to interpret the 
NDD clause as having no effect on southern seeding’s recov-
ery under the equitable adjustment provision.

another contract maxim not discussed in the case is “order 
of precedence.” an order of precedence clause in the subcon-
tract would probably have established that provisions in the 
subcontract supersede or trump language used in exhibits 
or notes describing the scope of work. Under that situation, 
english could have argued that the NDD clause should have 
been afforded more weight than the equitable adjustment 
clause found in the attachment to the subcontract.  ce
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Government Sues 
A/E Firm for Cost 
Escalation Caused 
By Late Delivery  
Of Design Package

M ost architecture and en-
gineering (A/E) firms con-
ducting business with the 

federal government are familiar with 
the limitation on funding (LoF) con-
tract clause in the Federal Acquisition 
Regulation entitled Design with-
in Funding Limitations. Under this 
clause, the A/E firm agrees to design 
a structure that can be built within a 
certain price limit. Although the LoF 
clause is not frequently litigated, the 
A/E firm ostensibly has liability to the 
government if its design yields bids 
from third parties that exceed the con-
struction funding limit. this month 
we highlight a recent Civilian Board of 
Contract Appeals case, Moshe Safdie and 
Associates, Inc. v. General Services Admin-
istration, that involved a multimillion-
dollar dispute between a design firm 
and the government over this issue. 

the dispute stemmed from a con-
tract award in 2000 by the General 
services Administration (GsA) to the 
architecture firm Moshe safdie and 
Associates, Inc. (MsA), for the design 
of a courthouse in springfield, Mas-
sachusetts. the $2.3-million design 
contract required delivery of bid-ready 
documents within 27 weeks and con-
tained a construction cost limit of 
$35 million. the contract contained 
the standard LoF clause on construc-
tion cost limit as well as the follow-
ing language: “When bids or pro-
posals for the construction contract 
are received that exceed the estimat-
ed price, the contractor shall perform 
such redesign services as are neces-
sary to permit contract award within 
funding limitation. these additional 

services shall be performed at no in-
crease in the price of the contract.”

the bids that were received on the 
original courthouse design significant-
ly exceeded the initial construction 
cost limit. As a result, the GsA ad-
justed the limit to $43.8 million and 
directed MsA to redesign the project 
to meet this new limit. MsA proceed-
ed with the redesign, but the second 
round of bids continued to exceed the 
price limit. the GsA did not seek a 
further redesign from MsA; instead, 
it entered into a construction con-
tract for approximately $53 million. 

MsA ultimately filed a claim against 
the GsA seeking payment of ap-
proximately $3 million in uncom-
pensated changes to MsA’s design 
efforts. the GsA responded with a 
counterclaim against MsA seeking 
$5.2 million because MsA was 20 
months late in delivering bid-ready 
documents and this tardiness caused 
the GsA to receive bids that reflect-
ed increased construction costs.

Prior to trial MsA sought judg-
ment as a matter of law, arguing that 
the contract barred the GsA’s coun-
terclaim for construction cost escala-
tion. the firm argued that because the 
LoF clause provided a specific remedy 
for a contract breach, the GsA could 
not seek damages beyond that spe-
cific remedy. In other words, the LoF 
clause stated only that if the bids ex-
ceeded the construction cost limit, 
MsA was to provide redesign services 
at no cost. MsA claimed that because 
the GsA had requested (and received) 
additional services at no cost, the GsA 
was barred from pursuing such other 
forms of relief as consequential dam-
ages for construction cost escalation.

the board disagreed. It held that 
the GsA is entitled to pursue both 
“specific performance” (additional de-
sign services at no cost) and damages 
for breach (the difference between re-
vised construction limit and the price 
of the construction contract the GsA 
ultimately awarded). the board con-
cluded that the provision of one con-
tractual remedy does not negate the 

pursuit of additional remedies. It also 
noted that “while the clause might 
be read to provide an exclusive rem-
edy by implication,” the clause did 
not use any wording regarding delay 
damages. therefore, MsA’s argument 
failed, and the GsA’s $5-million claim 
was permitted to proceed to trial. 

this board decision raises sever-
al noteworthy issues. First and fore-
most, it is a reminder to designers 
that they can face consequences if they 
are late in performing their work. 
In the private sector, several claus-
es—for example, waiver of conse-
quential damages and limitations of 
liability—provide some protection 
to the designer. But under the Fed-
eral Acquisition Regulation there is 
no such protection, and MsA is now 
faced with explaining why it should 
not be held responsible for the delay. 

second, MsA was unable to con-
vince the board that the LoF clause 
was sufficiently broad in scope to pre-
vent the government from pursuing 
other remedies. Because the clause 
mandates free redesign (in perpetu-
ity) until construction bids are under 
the limit, one might be able to argue 
that such a clause should be the sum 
total of recovery available to the owner. 
Exclusive remedies, however, like liq-
uidated damages clauses, need to be 
written precisely to be enforced, and 
the board believed that the Federal Ac-
quisition Regulation did not do this. 

A/E firms working in the federal 
sector should be mindful of the risks 
of the LoF clause, as it is impractical 
to think that the GsA and other agen-
cies will negotiate this out of their con-
tracts. on the other hand, there are 
similar clauses in the private sector, 
and that is where an A/E firm could 
use the lessons from this case to effect 
more palatable contract language. ce
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 I n most construction dis-
putes, the worlds of contract law 
and tort law do not collide. the 

former is based on an enforceable writ-
ten or verbal agreement, whereas the 
latter stems from a “personal wrong” 
committed, such as negligence. con-
tract damages are awarded to give the 
nonbreaching party the “benefit of the 
bargain.” tort damages (for nonper-
sonal injury) are assessed on the basis 
of the loss suffered as a result of the 
negligent act. Although there are le-
gal doctrines in place, for example, the 
economic loss rule, that try to prohib-
it both contract and tort theories from 
being raised in a lawsuit, parties occa-
sionally seek to combine the two. 

We have previously reported on 
claims involving “negligent breach of 
contract” in which the contract estab-
lishes a fiduciary role for the cost-plus 
contractor. Another hybrid theory of 
recovery is a claim for “tortious inter-
ference with contract.” these claims 
are usually lodged by a contractor 
against the design professional or con-
struction manager for “interfering” 
with its contractual arrangement with 
the owner or subcontractor. these 
theories are generally very difficult 
to prove. this month we highlight 
a rather atypical scenario involving a 
claim by a subcontractor against an 
owner for tortious interference. 

in Martin A. Torres v. Seaberg Con-
struction., Inc., seaberg construction, 
the general contractor, entered into a 
cost-plus agreement with the devel-
oper of a commercial complex. seaberg 
was responsible for awarding subcon-
tracts, inspecting and approving the 
work of its subcontractors, reviewing 
invoices, and forwarding those costs to 
the owner for payment.

seaberg subcontracted with torres 
General Engineering on a time and 
materials basis to finish installation of 
water, sewer, and fire suppression lines. 

After initially paying torres’s invoic-
es in full, the owner began question-
ing torres’s time records and equip-
ment charges and refused to pay the 
invoices. torres went out of business 
and ultimately sued seaberg for breach 
of contract and the owner for tortious 
interference with its contract.

A california trial court found in 
favor of torres, awarding it approxi-
mately $450,000 on its claim against 
seaberg. the court further awarded 
special damages against the owner in 
the amount of $306,000 for the latter’s 
interference with torres’s subcontract 
with seaberg. this prompted an ap-
peal, in which the appellate court was 
asked to consider whether an owner of 
a construction project could be liable 
to a subcontractor for “tortious inter-
ference with contract.” 

the california appellate court ini-
tially noted that such a claim could 
have merit if a noncontracting party or 
“stranger to the contract” intentional-
ly interfered with the performance of a 
contract or prospective contract. inten-
tional interference requires an inter-
meddling that is both intentional and 
improper.

the appellate court concluded that 
the owner’s behavior in this case in dis-
approving time and expense reports 
(approved by seaberg) was an improper 
and intentional interference with tor-
res’s subcontract. First, it found that 
there was no evidence from any party 
that torres made any errors: “the fail-
ure to pay torres’s invoices was not due 
to any problems with the work which 
torres had done.” second, it interpret-
ed the parties’ contract as “explicitly” 
stating that seaberg had the exclusive 
obligation and authority to review and 
approve the invoices. the court further 
stated that the owner had no contrac-
tual authority to question, review, or 
deny invoices approved by seaberg and 
had no authority to refuse payment, 

even for unsatisfactory completion of 
the work by the subcontractor. the 
court therefore held that the owner was 
not contractually authorized to “insert” 
itself between seaberg and torres by re-
fusing payment.

in its analysis, the court defined a 
“stranger to the contract” as one who 
is neither a party to the contract nor 
an “agent” of any party to the contract. 
the court held that the owner was 
neither an agent of the general con-
tractor nor a party to the subcontract. 
one dissenting judge disagreed, find-
ing that a stranger to the contract is 
an “outsider” who has “no legitimate 
social or economic interest in the con-
tractual relationship.” in the view of 
this dissenting judge, the owner had a 
clear economic interest in the subcon-
tract and therefore could not possibly 
qualify as a stranger.

the end result is that the subcon-
tractor here found a way around its lack 
of privity with the owner by pursuing 
the owner under tort theory and recov-
ering double its contractual damages. 
readers who think that this is a quick 
way of winning a “litigation lottery” 
should think again. in our view, courts 
in many other states would probably 
take the view of the dissenting judge 
in this decision. this is especially true 
when one examines the subcontract 
payment provision in this case. it con-
tained condition precedent language 
stating that torres was not entitled 
to any payment “until [seaberg] had 
received payments from the owner.” 
the paid-if-paid clause would certain-
ly have given seaberg a complete de-
fense against torres’s contract claim, 
and there is no indication of why the 
court did not consider this language 
in deciding whether the owner was a 
“stranger to the contract.” Finally, there 
is no indication that the court consid-
ered the owner’s rights and obligations 
to review costs submitted to it for the 
project under its cost-plus agreement 
with seaberg. ce
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 P roving a differing site con-
ditions (DSC) claim is a substan-
tial burden for any contractor 

because contracts often contain disclaim-
ers that shift the risk posed by subsurface 
conditions from the owner to the contrac-
tor. Moreover, the duty to discover the 
DSC may rest squarely with the contrac-
tor if the site investigation clause requires 
the contractor to discover such a discrep-
ancy during the bidding phase. a party 
asserting a DSC claim must also prove 
that it satisfied the contractual notice 
provisions and properly documented its 
claim. To illustrate these legal challenges, 
consider the recent case Metcalf Construc-
tion Co., Inc. v. United States, in which a de-
sign/build contractor sought to hold the 
federal government accountable for $4.8 
million in costs it incurred in removing 
soils that it claimed differed materially 
from those described in the government’s 
soil investigation report. 

The disputes arose from a U.S. navy 
project for the design and construction of 
212 family duplex housing units in Ha-
waii. The navy’s initial request for pro-
posals included a government soil inves-
tigation report indicating that the soil 
had a “slight expansion potential.” The 
report, however, was for “preliminary in-
formation only” and advised bidders of 
the duty to retain a geotechnical firm af-
ter award to conduct soil investigations.

The navy awarded the design/build 
contract to Metcalf Construction for a 
fixed price. The contract contained a stan-
dard DSC clause requiring the contractor 
to give prompt written notice of a dif-
fering site condition if encountered and 
requiring the government to promptly 
investigate. after receiving the contract, 
Metcalf engaged a geotechnical engineer-
ing firm, and the latter’s investigation re-
vealed that the soils had a “moderate to 
high swelling potential,” which differed 
significantly from the soils indicated in 
the government’s report. Metcalf’s geo-
technical engineer recommended that 
the building pads be overexcavated by 

2 ft and that slab subgrades be capped 
with 2 ft of nonexpansive granular fill. 
Metcalf’s geotechnical report further con-
cluded that if the design in the govern-
ment’s report were implemented, there 
would be a significant risk of slab failure. 
Metcalf notified the navy of the problem. 

The navy took the position that the dif-
ferent testing methodology used by Met-
calf’s engineer accounted for the difference 
in swelling potential. in response, Metcalf 
hired a second geotechnical firm to inde-
pendently assess the shrink-swell value of 
the soil. That engineering firm concluded 
that the shrink-swell value was highly ex-
pansive over at least half of the project site. 
Metcalf proceeded with the extra excava-
tion even though it did not have a change 
order from the navy for the work. after 
expending $4.8 million on the removal 
of expansive soils and backfilling, Metcalf 
submitted a formal claim.

The navy denied the claim, arguing 
that Metcalf assumed the risk of subsur-
face conditions and that as the design/
build firm it was obligated to prepare a 
design that would accommodate those 
conditions. in formally rejecting the 
claim, the navy pointed to the contract 
documents advising potential contractors 
of their responsibility to perform engi-
neering and design work after the award. 
The navy also adduced the disclaimers 
on the government’s soil report, which 
stated that it was for “preliminary infor-
mation only.” Metcalf then filed suit with 
the U.S. Court of Federal Claims.

after a bench trial, the court denied 
Metcalf’s claim, although it acknowl-
edged that the firm had encountered soil 
that differed materially from what was 
represented in the government’s report. 
The court restated the legal burden of 
proof that a contractor must satisfy to 
recover on a DSC claim. The contractor 
must demonstrate that there was an af-
firmative contractual representation re-
garding a site condition, that the actual 
site condition was not reasonably fore-
seeable to the contractor based on infor-

mation from other sources, that the con-
tractor placed reasonable reliance on the 
contractual representation, and that an 
actual site condition differed materially 
from the contractual representation. 

The court found that Metcalf could 
not meet the first requirement. The na-
vy’s soil report could not constitute an 
affirmative representation because it ex-
pressly indicated it was for “preliminary 
information only.” regarding the sec-
ond requirement, the court noted that 
Metcalf was an established contractor in 
Hawaii and should have been aware of 
the presence of expansive soils or should 
have carried out studies of its own. it also 
found that Metcalf was contractually re-
sponsible for geotechnical investigation 
and foundation designs and that its reli-
ance on the navy’s report was unreason-
able. although the court denied Metcalf 
monetary compensation, it granted the 
firm a 306-day extension for the navy’s 
delay in investigating the conditions en-
countered by Metcalf. 

The results of this case do not seem to 
be well founded. Disclaimer language to 
the effect that data are for “preliminary 
information only” has rarely been used 
to override the clear purpose of the DSC 
clause, which informs contractors not to 
submit bids concerning site conditions 
that cannot be reasonably foreseen. Like-
wise, the fact that this was a design/build 
project should not have created more risk 
to the contractor, as the doctrine arising 
from the case Spearin v. United States has 
been recognized as allowing design/build 
firms to reasonably rely upon information 
provided by the owner during the pro-
posal process. 

other aspects of this decision are sig-
nificant, particularly for design/build 
firms. The government and the design/
build firm seemed to be at war through-
out the project, and there was little evi-
dence of the partnering spirit that is vital 
to design/build success. ce
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Florida Jury 
Exonerates Design 
Engineering Firm

 M any readers have no 
doubt been following the 
high-profile case Tampa Bay 

Water v. HDR Engineering, Inc., in which 
a jury recently exonerated Hdr en-
gineering, Inc. from any liability for 
cracking at the C.W. Bill young re-
gional reservoir, in Florida. Tampa 
Bay Water (TBW) had sought more 
than $140 million from Hdr based 
on allegations that the firm’s design 
was defective, and it has indicated that 
it will appeal the verdict. Complicat-
ing matters for TBW is that its board 
had, several months before the trial, 
accepted a $30-million settlement of-
fer made by Hdr in mediation but 
later changed its position and pub-
licly stated that the $30 million was 
unreasonable. 

This litigation provides a unique 
opportunity to reflect on the approach-
es taken by a major engineering firm 
and a large owner when a project faces 
difficulties. Thus we depart from our 
usual approach of waiting until a case 
works its way through the appellate 
process and results in a written deci-
sion that explains the legal and factual 
underpinnings of the dispute. 

TBW hired Hdr to design the res-
ervoir in 1998 based on a capacity of 
approximately 15 billion gal and a 
gravitational operational drawdown 
rate of 66 mgd. The design was com-
pleted in 2002, and construction was 
completed by Barnard Construction 
Company in 2005. The reservoir was 
filled, and it operated for a short pe-
riod of time. In late december 2006, 
some cracking was discovered in some 
areas of the soil-cement embankment 
lining. While such erosion protection 
covers as the soil-cement one used on 
the reservoir are expected to have some 
cracks and allow free water flow, nei-
ther Hdr nor TBW believed the cracks 

were normal and they both carried out 
thorough investigations. 

The two seemed to be working in 
concert for many months to deter-
mine the cause of the cracking, but 
that changed in late 2008, when TBW 
filed a lawsuit charging that Hdr’s de-
fective design required that the inte-
rior of the reservoir be ripped out and 
replaced. However, TBW proceeded 
to award a $164-million design/build 
contract that covered not only the re-
pairs but also an increase in the reser-
voir’s capacity and almost a doubling 
its drawdown rate, to 120 mgd. 

TBW argued in the trial that the 
cracks were caused by Hdr’s failure 
to properly account for pore pressure. 
Hdr contended that the cracks were 
caused by poor compaction by the 
contractor, citing construction pho-
tographs and testimony from TBW’s 
project manager. It refuted the excess 
pore pressure theory by pointing to pi-
ezometer data taken during the moni-
toring program. Hdr also argued that, 
after absolving Barnard Construction 
of any significant responsibility, TBW 
went after Hdr’s “deep pocket,” view-
ing it as a source for funding the reser-
voir’s operational enhancements. 

One never knows with certainty 
what motivates a jury’s deliberations. 
While it may have reached this ver-
dict by concluding that TBW failed to 
demonstrate that excess pore pressure 
caused the cracking, experience shows 
jurors’ opinions are shaped by the be-
havior of the parties. stated differently, 
“optics” matter as one assesses who de-
serves to win or lose, and the evidence 
shows that Hdr did many things right 
once the cracks were discovered.

First and foremost, Hdr never ad-
opted a “bunker mentality.” It appeared 
to fully cooperate with TBW to discov-
er the cause of the problem, even if that 
cause was a defect in Hdr’s design. Part 
of this process was management’s deci-
sion to assign a senior Hdr executive 
to coordinate efforts with TBW and the 
investigation. This individual had no 
direct involvement in the original de-
sign or management of the TBW rela-
tionship and was there to ensure that the 
problem was being evaluated objective-
ly. Hdr’s board of directors and man-
agement demonstrated their objectivity 

and seriousness in putting this matter 
behind the company by offering $30 
million during mediation, even as evi-
dence was mounting that the problem 
derived not from the design but from 
construction means and methods. 

Contrast this with TBW’s behav-
ior. By rejecting Hdr’s offer to toll the 
statute of limitations and filing the 
lawsuit, it created an avalanche of legal 
and expert fees, making the case harder 
to settle both economically and politi-
cally. One would not normally expect 
this when the potential defendant is 
cooperating and a monitoring program 
is in place. By rejecting the $30-mil-
lion offer, one could conclude that 
TBW was either blindly “in love” with 
its position (despite the evidence of im-
proper compaction) or that it was play-
ing to win a “litigation lottery,” hop-
ing a jury would give it access to Hdr’s 
deep pockets. The fact that TBW set-
tled with Barnard Construction well 
before the trial for only $750,000 lends 
credence to both of these conclusions. 
The role and interaction of TBW’s pub-
licly elected board in this litigation and 
the question whether TBW’s ratepayers 
were well served are topics that require 
careful evaluation but that are beyond 
the scope of this column. 

Business relationships are not al-
ways perfect, and it is easy to point 
fingers when a problem arises. engi-
neers are generally “wired” to deter-
mine the causes of problems. How-
ever, they also generally fear being 
sued and, as a matter of professional 
pride, have difficulty acknowledging 
fault. Would the result in this case have 
changed if Hdr had been defensive 
instead of cooperative and objective? 
While no one but the jury members 
knows for sure, the safe answer is that 
acting reasonably should always put 
you in good litigation position. and if 
your client behaves reasonably as well, 
the likelihood is that the problem will 
be resolved amicably and the business 
relationship will be preserved.  ce

Michael C. Loulakis (mloulakis@cp-strategies 
.com), President and Chief Executive Officer, 
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International 
Design/Build Firm 
Loses Constructive 
Acceleration Claim 

T he saying “Time is mon-
ey” is attributed to Benjamin 
Franklin, who was simply con-

veying the notion that time is valuable 
and money is wasted when one’s time is 
not used productively. This expression 
has no stronger applicability than in the 
construction business since all projects 
have schedules. Disputes involving de-
lays come in a variety of categories, and 
one of the more difficult legal theories 
to prove in a scheduling dispute is con-
structive acceleration.

in this month’s case, Fluor Interconti-
nental Inc. v. Department of State, a design-
er/builder claimed that the U.s. Depart-
ment of state forced it to accelerate its 
work. The dispute stems from a project 
involving the design and construction of 
a United states embassy complex in as-
tana, the capital of Kazakhstan. 

in september 2003 the contract was 
awarded to Fluor intercontinental for 
$63 million. it required Fluor to com-
plete the project by March 5, 2006, with 
liquidated damages of $18,000 per day. 
Under the contract, Fluor was required 
to give the contracting officer written 
notice of any potential issues that could 
cause a delay to the project. in particular, 
it was required to submit a “time im-
pact analysis” within 15 calendar days 
of suffering a delay. if it failed to sub-
mit such an analysis within the speci-
fied time, the firm was deemed to have 
waived any rights to additional time and 
compensation. 

Fluor began mobilizing to the site 
in February 2004, but the area lacked 
such critical utilities as electricity, water, 
and roads. The state Department wrote 
to Fluor very early in the project noting 
that the firm’s schedule contained work 
activities that fell beyond the comple-
tion date. it reminded Fluor of its con-

tractual responsibility to complete by 
that date or suffer an imposition of liqui-
dated damages. in October 2004 Fluor 
claimed that the government told it that 
no schedule extensions would be grant-
ed, even if warranted, and in December 
of that year it informed the contracting 
officer that the state Department’s delay 
in approving the design for steel h-piles 
was affecting its work. in March 2005 
the department wrote as follows to Flu-
or: “Fluor must be committed to achiev-
ing...the project completion dates.... 
We expect Fluor to deliver these projects 
on time.” Fluor did not respond to the 
letter but later contended in litigation 
that it construed the letter as a written 
directive to accelerate. it later submit-
ted a letter to the contracting officer stat-
ing that it might seek a 25-week exten-
sion and $10 million in additional costs. 
Flour achieved substantial completion 
by september 2006. While it acknowl-
edged 42 days of delay on its part, it as-
serted that it was entitled to compensa-
ble delay damages for 154 days and thus 
should be able to recover the liquidated 
damages for those days. The state De-
partment disagreed and withheld ap-
proximately $2.7 million in assessed liq-
uidated damages.

although Fluor did not submit a 
time impact analysis for delays during 
the project, it argued that the state De-
partment had both formal and actual 
notice of the delays. Fluor submitted a 
certified claim seeking damages of $4.1 
million for constructive acceleration. 
The state Department, however, took 
the position that all delays were Fluor’s 
responsibility. it rejected Fluor’s claims 
on the grounds that the firm failed to 
submit a request for an extension sup-
ported by an impact analysis and con-
tended that it never ordered Fluor to 
accelerate performance and that Fluor 
could not demonstrate its entitlement to 
damages. Fluor appealed to the Civilian 
Board of Contract appeals.

Relying on precedents, the board 
said that, to prevail in a situation involv-
ing constructive acceleration, the con-
tractor must establish (1) that it encoun-
tered an excusable delay; (2) that it made 

a timely and sufficient request for an ex-
tension; (3) that the government de-
nied its request; (4) that the government 
insisted on completion of the contract 
within a period of time shorter than the 
one to which the contractor was entitled; 
and (5) that the contractor was required 
to expend extra resources to compensate 
for the lost time and remain on schedule.

The board found here that there were 
no excusable delays and that, even if 
there were, Fluor did not comply with 
the contract in requesting time exten-
sions. it found that Fluor did not sub-
mit any formal written requests to the 
state Department for a time extension 
and failed to submit any time impact 
analyses. Moreover, the letter from the 
department directing Fluor to complete 
the work on time was deemed to be a 
communication of disappointment over 
the rate of progress, not a directive to ac-
celerate. The board found this consistent 
with the fact that Fluor never notified 
the contracting officer that it believed it 
had received an order to accelerate. 

This decision by the Civilian Board 
of Contract appeals yielded a very harsh 
outcome for Fluor. not only did it lose 
on the acceleration issue; the board also 
ruled against Fluor across the board on 
claims totaling $9.1 million. While 
“home runs” like this in federal litiga-
tion are rare, the reason for this complete 
legal victory for the government is rela-
tively simple: the government merely 
had to point to the express contractu-
al notice and claim process provisions 
to win. Many contractors that work on 
federal projects do not take these types 
of provisions seriously, believing that 
they would be able to convince a board 
or court that the government had actu-
al knowledge of problems giving rise to 
the claim. as Fluor learned the hard way, 
when this argument does not work, the 
consequences can be catastrophic.  ce

Michael C. Loulakis (mloulakis@cp-strategies 
.com), President and Chief Executive Officer, 
Capital Project Strategies, LLC, Reston, Vir-
ginia; Lauren P. McLaughlin (lmclaughlin@
briglialaw.com), Attorney, Briglia McLaugh-
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Court Upholds 
Engineering Firm’s 
Limitation of 
Liability Clause

 D esign professionals of-
ten seek to minimize their le-
gal risk on projects by negoti-

ating limitation of liability (lol) clauses 
in their contracts. These clauses seek ei-
ther to place a monetary cap on a design 
professional’s overall liability to his or her 
counterparty or to bar certain kinds of 
claims against the design engineer. We 
have written on this topic previously, 
stating that courts typically uphold lol 
clauses as long as the clauses are consis-
tent with public policy. This month we 
highlight the case Thrash Commercial Con-
tractors, Inc., v. Terracon Consultants, Inc., in 
which a federal court was recently asked 
to invalidate a lol clause between a gen-
eral contractor and a design professional.

Thrash Commercial Contractors con-
tracted with the Mississippi Department 
of finance and administration’s Bureau 
of Building, grounds, and real property 
Management to renovate a navy reserve 
facility in Jackson, Mississippi. Thrash 
subcontracted with Terracon Consultants 
to perform “laboratory testing of pro-
posed fill materials to determine compli-
ance with the project specifications...to 
determine the in-place density, moisture 
content, and compaction level achieved 
on each lift of the compacted materials.”

Thrash contended that the project 
plans and specifications required Ter-
racon to test the soil density of the fill 
material every 1,000 sq ft but that Ter-
racon instead tested the soil density ev-
ery 2,500 sq ft. Because of this lapse, the 
Bureau of Building, grounds, and real 
property Management and the proj-
ect architect required Thrash to hire an 
independent testing lab to determine 
whether the fill material met the re-
quired soil density level. That lab found 
that the required soil density levels had 

not been achieved. as a result, Thrash 
was ordered to remove the top 6 ft of fill 
material and the concrete footings that 
had already been installed for the foun-
dation and to redo the work in accor-
dance with the plans and specifications. 

Thrash filed suit against Terracon 
seeking $300,000 in damages for the 
additional costs it incurred from Terra-
con’s alleged “failure to perform soil den-
sity testing.” Terracon denied that it had 
breached the contract, stating that the 
contract contained a clear, express lol 
clause. Terracon also took the position 
that, in contravention to the agreement 
between the parties, Thrash failed to 
schedule Terracon’s testing services.

Thrash moved for summary judg-
ment, arguing that the lol clause was 
unenforceable under Mississippi law. in 
support of its effort to have the lol clause 
stricken, it cited four factors that courts 
have looked at in determining wheth-
er such clauses should be enforced: (1) 
whether the party against which the pro-
vision is to be enforced was actually free 
to bargain during contract negotiations; 
(2) the amount of the limitation in rela-
tion to the scope of the potential liability 
of the party; (3) whether there are con-
flicting provisions in the same document; 
and (4) whether the clause is void because 
it seeks to provide indemnity for a party’s 
own negligence. The court considered 
these factors and ultimately concluded 
that the lol clause was enforceable.

regarding the first factor, the court 
was not persuaded that the lol clause 
was “nonnegotiable,” as Thrash con-
tended. indeed, the clause itself stated 
that, upon written request to Terracon, 
Thrash “may negotiate a higher limita-
tion of liability for an additional fee.” 
Terracon adduced evidence that Thrash 
made no attempt to negotiate a higher 
limit. as a result, the court found that 
the lol clause at issue was at least fairly 
and honestly negotiated.

Thrash next argued that Terracon’s 
$50,000 limitation of liability should be 
held unenforceable because it was dis-
proportionate to the $300,000 in ac-
tual harm caused by Terracon’s alleged 
breach. Thrash contended that Terracon’s 
attempt to reduce its liability to less than 
a fifth of the actual damages was dispro-
portionate by any measure. The court, 
however, looked at it from the engineer’s 

perspective, reasoning that while Terra-
con’s fees under the contract were only 
$14,900, it contractually assumed the 
risk of $50,000 in liability (more than 
three times its fees under the contract).

With regard to the notion of conflict-
ing provisions in the document, Thrash 
had no success. The contract contained 
an indemnity provision requiring the 
parties to indemnify and hold each other 
harmless from all claims, losses, or dam-
ages caused by the other’s negligent acts 
or omissions. Thrash unsuccessfully ar-
gued that the lol provision was incon-
sistent with the indemnity provision, for 
the court noted that the lol clause stat-
ed plainly that the $50,000 limit applied 
“regardless of...indemnity.”

finally, the court ruled that the lol 
clause did not violate the state’s anti- 
indemnity statute. The court drew a dis-
tinction between indemnity provisions 
that eliminate the incentive to exercise 
due care (which the state has an interest 
in voiding as contrary to public policy) 
and lol clauses under which the engi-
neer stands to lose his or her entire fee. 
Moreover, as Terracon argued, Thrash 
was suing it not under a negligence the-
ory but for breach of contract. The anti-
indemnity statute would therefore have 
no application to the lol clause because 
no allegations of negligence were made.

The decision underscores the ten-
dency of case law in this country to 
countenance clauses that allow de-
sign professionals to limit their liabil-
ity appropriately in contract negotia-
tions. While a party adversely affected 
by an engineer’s alleged wrongdoing 
(Thrash, for example) might vehe-
mently argue that these clauses are un-
fair, the industry has generally tended 
to look at this pragmatically. When a 
party is receiving a fee of only $14,900, 
should that party be exposed to dam-
ages by a counterparty that could be 
significantly higher than that fee? The 
industry and most courts around the 
country have answered this question 
with a resounding no. ce

Michael C. Loulakis (mloulakis@cp-strategies 
.com), President and Chief Executive Officer, 
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 EVERYSO OFTEN there are truly 
stunning results in the world of 
construction litigation. In a de-

cision just issued, Port of Houston Author-
ity of Harris County, Texas, v. Zachry Con-
struction Corporation, a state appeals court 
reversed a $19-million jury verdict in 
favor of the contractor and directed the 
contractor instead to “take nothing” and 
pay the owner $11 million for attorneys’ 
fees. While some readers may view the 
sum for attorneys’ fees as shocking, con-
sider that the approximately $30 mil-
lion “swing” on appeal resulted from one 
contract provision. In other words, the 
issue on appeal did not hinge as much 
upon the facts, the evidence at tri-
al, the witnesses, or the testimony 
as upon the court’s enforcement of 
a no-damage-for-delay provision.

In 2004 the Port of Houston 
Authority contracted with Zach-
ry Construction Corporation to 
construct a wharf on the Bayport Ship 
Channel. The wharf consisted of fi ve sec-
tions, each approximately 330 ft. Zach-
ry’s approach was to build the wharf 
“in the dry” by using a U-shaped fro-
zen earth wall to keep water out of the 
construction site. The port liked this ap-
proach, as fewer nitrogen oxide emis-
sion credits would be used in having the 
work done in the dry. While the port 
had concerns about the possible effect 
of the frozen soil on adjacent structures, 
the contract provided that Zachry would 
control the means and methods. Zachry, 
through a subcontractor, retained a geo-
technical engineer to design the wall. 

Early in the project the port extend-
ed the design of the original wharf by 
332 ft, which resulted in a change order 
for the extra costs associated with the ad-
ditional work. To split the project into 
two phases, Zachry (through its subcon-
tractor) designed a frozen cutoff wall that 
was perpendicular to the main frozen 
earth wall. Zachry considered this new 
wall to be consistent with its original de-

sign and part of the “means and meth-
ods” necessitated by the port’s redesign 
of the wharf. Consequently, it did not be-
lieve that the wall required port approval. 
The port disagreed, and because of con-
cerns it had over the design of the new 
wall, it asked Zachry to revise and resub-
mit a proposal with an alternative wall.

Shortly thereafter Zachry aban-
doned the frozen wall and switched to 
an “in the wet” scenario, alleging that 
the port’s rejection of the frozen wall 
and its unwillingness to depart from 
the contract deadlines made it necessary 
to abandon the original approach. The 
port, however, contended that Zachry 

switched course because it recognized 
that the frozen wall concept was “kill-
ing the schedule.” The port ultimate-
ly withheld $2.3 million in liquidated 
damages as the schedule slipped.

Zachry sued the port for the differ-
ence between the cost that it would 
have incurred had it been allowed to 
complete the wharf in the dry and the 
actual cost of constructing the wharf 
in the wet. The port counterclaimed 
for attorneys’ fees. Under the contract, 
Zachry was liable to the port for fees if 
it brought a claim against the port and 
did “not prevail.” After a three-month 
trial, the jury found that the port 
breached the contract, and it awarded 
Zachry approximately $19 million. As 
part of its award, the jury found that the 
port delayed or hindered Zachry’s work 
by its actions relating to the cutoff wall.

On appeal, the port persuaded the 
court to reverse the jury verdict. The 
port pointed to the no-damage-for-
delay (NDD) clause in the contract, 
which expressly addressed one of the 

commonly recognized exceptions in 
such clauses. The clause here stat-
ed, “Contractor shall receive no com-
pensation for delay or hindrance of the 
Work...EVEN IF SUCH DELAY OR 
HINDRANCE RESULTS FROM...THE 
NEGLIGENCE, BREACH...OR FAULT...
OF THE PORT AUTHORITY.” 

The Texas Court of Appeals found 
this provision unambiguous, especially 
given the use of the capital letters to em-
phasize the parties’ intent. Reasoning 
that Zachry proceeded with the wet sce-
nario knowing that delay damages were 
prohibited, the court refused to “rewrite” 
that provision because it would deprive 
the port of the deal it struck when the 
contract was signed. The court relied 
upon fundamental contract law that 
contracting parties are “masters of their 
own choices” and are entitled to select 

the terms and provisions that are to be 
included or omitted. Moreover, because 
Zachry did not prevail in its claim (de-
spite an all-out war lasting three years), 
the court ruled that Zachry would have 
to reimburse the port for its attorneys’ 
fees, to the tune of $11 million.

Because sizable jury verdicts of the 
type seen here are hard to obtain in con-
struction disputes, Zachry’s “take noth-
ing” result on appeal seems especially 
harsh. The NDD clause, however, made 
it clear that the owner was provided 
with the ultimate protection. Because 
a generally recognized exception was 
written into the clause, Zachry was un-
able to recover any delay damages, even 
though the port was found to have hin-
dered or delayed the work. CE

Michael C. Loulakis (mloulakis@cp-strategies
.com), President and Chief Executive Offi cer, 
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briglialaw.com), Attorney, Briglia McLaugh-
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Early in the project the port extended the design of the 
original wharf by 332 ft, which resulted in a change order 
for the extra costs associated with the additional work.
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Claim Accrual Bars 
Subcontractor Suit 
Against Government

 S uits against the federal 
government are fraught with 
procedural hurdles. to start, 

there are several deadlines that must 
be met in order to bring a valid claim, 
statutes of limitations (sOLs) be-
ing among the most fundamental. a 
claim will be dismissed, regardless of 
its merits, if it is brought beyond the 
sOL. But even computing deadlines 
can be the subject of litigation, which 
is why readers should be mindful of 
the claim accrual concept. the date on 
which a claim is known by a plain-
tiff triggers the “running of the clock” 
to file suit. this month we high-
light FloorPro, Inc. v. United States, in 
which a six-year sOL for suits against 
the government was rigidly enforced 
against a subcontractor. the subcon-
tractor had actually pursued its claim 
for those six years but had done so in 
the wrong court.

FloorPro was the floor-coating sub-
contractor on a u.s. navy contract. 
it satisfactorily completed its work in 
February 2002 but was never paid the 
entire subcontract price, $37,500. af-
ter the firm notified the navy of the 
nonpayment, the navy and the general 
contractor entered into a written con-
tract modification to pay for the floor-
coating work. the navy agreed to issue 
a joint check for the work payable to 
the general contractor and FloorPro.

Despite this agreement, the na-
vy’s accounting branch mistakenly 
paid the general contractor directly 
for FloorPro’s work through an elec-
tronic fund transfer. the next day, 
the navy’s contracting officer admit-
ted the error and conceded that the 
electronic payment ignored the ex-
press terms of the modification.

Floor Pro continued to request pay-
ment via joint check. However, on au-
gust 9, 2002, the navy sent FloorPro 

a letter altering its position. the let-
ter advised that the government had 
paid the general contractor in full on 
the contract and that it would not be 
paying FloorPro directly or via joint 
check because “the government does 
not possess privity of contract with 
FloorPro, inc., or any other subcon-
tractor.” the letter stated that the navy 
had fulfilled the extent of its obliga-
tions under the prime contract and 
that FloorPro’s only recourse was to 
seek payment from the general con-
tractor through the civil court system. 

in March 2003 FloorPro filed an ac-
tion against the navy with the armed 
services Board of Contract appeals, 
and in 2007 the board determined 
that FloorPro was legally entitled to 
$37,500, together with interest, from 
the navy for the latter’s breach of the 
modification. the board addressed 
the privity argument by finding that 
FloorPro was the intended third-par-
ty beneficiary of the modification and 
could therefore sue the navy directly. 
the government appealed the board 
decision to the u.s. Court of ap-
peals for the Federal Circuit, which 
reversed the board’s decision in 2009. 
the court held that a party lacking 
privity with the government gener-
ally has no right to sue at the board 
level. However, it pointed out that, 
under the tucker act, a statute that 
allows claims against the government 
based upon “an intended third-par-
ty beneficiary” theory, FloorPro could 
have the right to enforce the modifica-
tion in the Court of Federal Claims. 

accordingly, in October 2009 
FloorPro filed suit in the Court of Fed-
eral Claims. the navy filed a motion 
to dismiss, contending that the claim 
was barred because it was beyond the 
six-year sOL period. the navy argued 
that the claim accrued for purposes of 
triggering the six-year clock in au-
gust 2002, when FloorPro received the 
navy’s letter denying the firm’s claim. 
the court denied the government’s 
motion to dismiss, holding that Floor-
Pro’s claim actually accrued in October 
2004, when the navy filed its first brief 

at the board level. (that brief con-
tended that FloorPro had no enforce-
able rights under the modification.) 
the court further decided that Floor-
Pro “did not sleep on its rights” and 
diligently pursued its claim and that it 
would be unjust to bar the claim. the 
court awarded FloorPro $37,500 in 
damages for the government’s breach. 
the navy followed with an appeal.

the u.s. Court of appeals for the 
Federal Circuit reversed the ruling of 
the Court of Federal Claims, hold-
ing that FloorPro’s claim accrued no 
later than august 2002, when the 
firm learned of the navy’s “unequivo-
cal refusal to pay” under the modi-
fication. the appellate court deter-
mined that FloorPro’s claim accrued 
for purposes of the sOL clock when 
the navy told the firm that its only re-
course was to seek payment “through 
the civil court system.” the court 
found that at that point FloorPro had 
“a complete and present cause of ac-
tion.” Because FloorPro did not file 
its complaint in the Court of Feder-
al Claims until October 2009, more 
than six years after its claim accrued, 
the appellate court held that its action 
did not meet the time requirements. 

While it is rare for subcontractors to 
sue the government directly, this case 
demonstrates that the procedural hur-
dles of filing suit against the govern-
ment can far outweigh even the most 
meritorious claims. the subcontractor 
here won twice on its claim, first in the 
armed services Board of Contract ap-
peals and then in the Court of Federal 
Claims, but the government ultimate-
ly prevailed on purely jurisdictional 
grounds. the harsh result demonstrates 
the rigidity of sOLs and came after nine 
years of litigation. as an aside, we ques-
tion whether the amount of the claim 
justified nine years of attorneys’ fees. ce

Michael C. Loulakis (mloulakis@cp-strategies 
.com), President and Chief Executive Officer, 
Capital Project Strategies, LLC, Reston, Vir-
ginia; Lauren P. McLaughlin (lmclaugh-
lin@briglialaw.com), Attorney, Briglia 
McLaughlin, pllc, Vienna, Virginia.
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 THE LEGAL defi nition of “fraud in 
the inducement” is the use of deceit 
or trickery to cause someone to act 

to his or her disadvantage. At the heart of 
this type of fraud is the act of misleading 
someone as to the facts upon which that 
person will base decisions in entering into 
a contract. In construction disputes, a suc-
cessful fraudulent inducement claim re-
quires a party to establish that it “reason-
ably relied” upon the promises of future 
conduct made by another party. When 
these kinds of fraud claims fail, 
it is typically because a court 
decides that it was unreason-
able for a party to rely upon the 
statements or promises made. 
Nevada’s highest court, how-
ever, recently struck down a subcontrac-
tor’s fraudulent inducement claim for a 
different reason. 

The disputes in Road and Highway 
Builders, LLC v. Northern Nevada Rebar, 
Inc., stemmed from a construction proj-
ect to build a 2.3 mi portion of the Carson 
City Freeway. The Nevada Department of 
Transportation (NDOT) was the owner, 
and Road and Highway Builders was the 
general contractor. The project required 
the installation of more than 3,000 lineal 
ft of reinforced-concrete boxes (RCBs) un-
der the roadway surface in order to drain 
water. The work required a substantial 
amount of reinforcing steel, or rebar. 

As part of its bid price to the NDOT, 
Road and Highway Builders used the 
pricing of Northern Nevada Rebar 
(NNR) for that scope of work. NNR’s 
bid was based upon providing approxi-
mately 2.7 million lb of black and ep-
oxy-coated rebar and manufacturing the 
RCBs by placing the concrete at the job-
site. Unbeknownst to NNR, however, 
Road and Highway Builders was con-
sidering using precast RCBs rather than 
boxes poured in place. It had even begun 
the anticipated change order approval 
process for the substitution. If it secured 
the award and if the NDOT approved 

the use of precast RCBs, the fi rm was 
planning to use a different rebar subcon-
tractor, Rinker Materials.

Upon receiving the award, Road and 
Highway Builders simultaneously exe-
cuted a subcontract with NNR and issued 
a purchase order to Rinker for the precast 
RCBs. The NDOT quickly gave its ap-
proval to use precast RCBs, but Road and 
Highway Builders did not inform NNR
of the change.

When NNR began delivering and in-

stalling rebar on the project, it discovered 
that precast RCBs had already been in-
stalled by Rinker. NNR sought an equi-
table adjustment to modify its unit price, 
but that request was rejected by Road and 
Highway Builders. NNR then sought 
payment for the work it had done so far 
and requested to be released from the 
subcontract. Road and Highway Build-
ers rejected those requests but eventually 
terminated the contract with NNR after 
the latter had provided approximately 28 
percent of the total black rebar and 6 per-
cent of the total epoxy-coated rebar. 

When Road and Highway Builders 
fi led suit against NNR for breach of con-
tract, NNR counterclaimed not only for 
fraud in the inducement and consumer 
fraud but also for breach of contract and 
breach of implied duty of good faith and 
fair dealing. After a four-day trial, a jury 
unanimously awarded NNR $1 million 
in damages. The jury award comprised 
$700,000 for breach-of-contract damag-
es and $300,000 for punitive damages 
for fraud.

On appeal, the Supreme Court of Ne-
vada overturned the jury award for fraud 
and held that NNR was not entitled to re-
cover on its claim of fraud in the induce-
ment. The court relied on the changes 

clause in the contract, which expressly 
stated that Road and Highway Builders 
could order a reduction in NNR’s scope of 
work. The subcontract also stated that the 
total subcontract price would be subject 
to additions and deductions for chang-
es in the work, and it stipulated that the 
unit price could not be modifi ed for any 
reason, including quantity changes.

The high court held that while the 
general contractor might have breached 
the contract by unilaterally making al-
terations to the scope of work without 
an agreement in writing, this could not 
form a basis for fraud under these circum-
stances because the parties’ subcontract 
contemplated a potential alteration in 

the scope of work. The court upheld the 
$700,000 in damages as supported by the 
evidence that Road and Highway Build-
ers wrongfully refused to pay NNR for the 
work the latter performed and the profi t it 
was entitled to earn.

In a sense, the jury award was easy to 
understand. NNR entered into a unit-
price contract in the belief that it would 
be furnishing a large quantity of rebar. 
Thus, it was induced to strike a deal 
without knowing that Road and High-
way Builders had no intention of per-
forming and that the fi rm had already 
ordered a substantial amount of the con-
tracted rebar from another supplier. But 
what we seek to emphasize as often as 
we can in this column is that “contract is 
king.” Courts look to—and will always 
try to enforce—the terms agreed to in the 
contract. Here NNR could not avoid the 
fact that the deal it struck expressly al-
lowed for a reduction in scope as well as 
quantity changes. CE

Michael C. Loulakis (mloulakis@cp-strategies
.com), President and Chief Executive Offi cer, 
Capital Project Strategies, LLC, Reston, Vir-
ginia; Lauren P. McLaughlin (lmclaughlin@
briglialaw.com), Attorney, Briglia McLaugh-
lin, PLLC, Vienna, Virginia.
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